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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


UNA CHAPTER, FLIGHT ENGINEERS’ 
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Ve 
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Mediation Board, 
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Board, 
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1120 Connecticut Avenue, N. W. 
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Defendants 


COMPLAINT (Enforcement of Railway Labor Act) 


1. This is an action to enforce the fundamental policy of the 
Railway Labor Act, Title 45, United States Code, Sections 151 et seq. (herein 


after "the Act"), that the actual voluntary grouping of employees themselves 


Paty se 


into labor organizations, where historically effective in collective bargaining, 
shall define the "craft or class" (hereinafter "craft") for collective bargain- 
ing under the Act; to vindicate the right of plaintiff, UNA Chapter, Flight 
Engineers' International Association, AFL-CIO (hereinafter "FEIA") to represent 
the flight engineers employed by defendant United Air Lines, Incorporated 
(hereinafter "United"),' and tie right of said flight engineers to maintain 
collective bargaining representation in the craft of flight engineers; and to 
enjoin defendants and particularly the National Mediation Board (hereinafter 
"Board") from violating the Act by arrogating the right to create a new craft 
unjustified and indefensible by the criterion of the employees’ desires which 
the Act makes governing. 

2. Jurisdiction is founded on Title 5, United States Code, Section 
1009; Title 28, United States Code, Sections 1331, 1332, 1337, 2201; and Title 
11, District of Columbia Code, Section 306. The matter in controversy exceeds 
the sum of Ten Thousand Dollars ($10,000) exclusive of interest and costs. 

3. FEIA is an unincorporated association, a labor organization, 
with its principal address in Torrance, California. It is composed of, and 
is the "representative" within the meaning of the Act for, the flight engineers 
employed by United. 


4. Defendant Board is an agency of the United States Government, 


created and governed solely by the Act. It is composed of three members, who 


are the individual defendants, Francis A. O'Neill, Jr., the Chairman, Leverett 
Edwards, and Robert 0. Boyd. Each is sued as a Member of the Board and 
individually, for the conduct complained of herein exceeds any justified by 
color of office. The headquarters of each and all these defendants is located 


within the District of Columbia. 


5. Defendant Air Line Pilots’ Association, International (herein- 
after "ALPA") is an unincorporated association, a labor organization, with 
its principal offices in Chicago, Illinois. It is to be found, land its duly 


authorized officers or agents are engaged in representing or acting for 


employee members, within the District of Columbia. ALFA and United are parties 


to a collective bargaining agzzement covering United piiots. 

6. United is a Delaware corporation, with its principal offices 
in Chicago, Illinois; is a “carrier within the meaning of the Act and does 
business and is to be found within the District of Columbia. 

7. Since 1948, the United States Government agencies having 
jurisdiction over civilian air carriers have required a duly licensed flight 
engineer to be carried on all aircraft having a certificated take-off weight 
in excess of 80,000 pounds. In United operations on such aircraft, there is 
a crew of three, two pilots, represented for collective bargaining purposes 
by ALPA, and one flight engineer represented by FEIA. 

8. Since 1944, when the first collective bargaining ae ean was 
effective covering United flight engineers, the only agreement: reached, 
those of 1944, 1946, 1949, 1950, 1951, 1952, 1955 and the current agreement 
between FEIA and United, signed December 6, 1958 and effective by its terms 
until June 1, 1963, covered exclusively the craft of flight engineers. Never 
have United flight engineers been merged for collective bargaining with pilots 
or any other craft. 

9. In the industry generally, almost 907% of the aircraft requiring 
a flight engineer is operated by pees in which pilots and elight engineers © 
have separate bargaining representation. At least 92% of the flight engineers 
in the industry are employed by airlines in which there is separate collective 


bargaining representation for the flight engineers. 
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10. As indicated by the allegations of paragraphs 7 and 8, United 
flight engineers have demonstrated throughout their collective bargaining 
history that their craft was flight engineers; and that this was the only 
craft for their effective collective bargaining organization and representa- 
tion. In no other way could these flight engineers exercise the rights 
guaranteed them by the Act tc organize, and be represezted by, a labor organiza~- 
tion of their own voluntary selection. 

11. Under the foregoing circumstances, the Act requires the Board 
to preserve the craft of flight engineers for the United flight engineers. 
There is no authority under the Act, neither in the Board itself nor in any 
appointees or agents of the Board, to deprive these flight engineers of the 
right to determine their craft by their own actions ard preferences. There is 
no lawful authority to create another craft and force them into it. 

12. On August 28, 1959, ALPA filed an application with the Board 
to represent all flight deck crew members, pilots and flight engineers 
together as one new "craft or class." The purpose and effect of this applica- 
tion was to destroy the craft of flight engineers; and because of the greater 
number of pilots, to deprive the flight engineers of their rights to be 
represented by an organization of their own election ard dedicated to their 
own interests. Becausé of the facts alleged in the preceding paragraphs, 
the Act required that this application be dismissed. 


13. On November 16, 1959, however, the Board, citing its own lack 


of time to consider the application and invoking a provision of the Act it 


had never previously used since the provision was enacted in 1934, appointed 
“a committee of three neutral persons" (hereinafter "the Committee"), whose 
Chairman was Mr. J. Glenn Donaldson (hereinafter Donaldson") of Denver, 
Colorado, to designate, "after hearing," which employees should vote in a 


representation election. 
=e tive 


14. A valid “hearing,” within the meaning 
Constitution, must strictly confine the adjudicators to the evidence of 
record and must strictly forbid any adjudicator to acquire or consider any 
"acts" or "evidence" received outside the record and not in Sie presence of 
all parties. Accordingly, on December 9, 1959, in one of its first meetings 
during an informal conference as to precedures with representatives of the 
parties including FEIA and ALPA, the Committee agreed it should not “view 
the premises," i.e., any of the aircraft and training centers in which United 
flight engineers were employed, unless and until duly authorized representa- 
tives of all parties should be present. Nevertheless, Donaldson, on 
December 12, 1959, while flying from Chicago to Denver, sini ttedly sat in 
the observer's seat in the United aircraft cockpit, without notice to any 


party. 


The allegations of this paragraph which follow are on information 


and belief. Donaldson was invited to the cockpit by the chief pilot on 
the flight, Captain Warren H. LeRoy, a Vice Chairman of the Master Executive 
Committee of the ALPA Chapter on United, who extended the invitation at the 
instance of ALPA President Clarence Sayen, who had occupied the observer's 
seat on this flight into Chicago. While Donaldson was ptesent; Captain 
LeRoy ordered the flight engineer to change his customary operations, both 
by taking over some pilot duties and by permitting Captain LeRoy, to perform 
tasks ordinarily done by the flight engineer, so that Captain: ‘eRoy could 
direct his explanations and discussions with Donaldson. 

Donaldson asked many specific questions. He assumed he was making 
observations and acquiring information on the basis of a typical flight, 
when the typical performance and duties of the pilots and the flight engineer 


were in fact being deliberately manipulated to support the ALPA position in the 


-12- 


“hearing” then pending before the Donaldson Committee. 

15. No duly authorized representative of FEIA was present when 
Donaldson viewed the premises as alleged in the preceding paragraph. The 
flight engineer on the flight, W. K. McDowell, was not an authorized 
representative of FEIA. He was not an officer of FEIA. He was a member of 
FEIA; and, on informatica and velief, an apprentice muber of ALPA, Had he 
not spoken of the Donaldson aud ALPA misconduct to another flight engineer 
who called FEIA counsel, FEIA might never have been advised of this episode 
of misconduct, and would not have learned of it promptly. 

16. At the next session of the Committee, on January 5, 1960, 
FEIA formally moved that Donaldson disqualify himself. He refused to do so. 
The members of the Committee all concurred in this decision, relying, inter 
alia, on the facts that the matter had come to the attention of FEIA, and 
that FEIA had previously taken the position that viewing the premises was 
irrelevant. The Committee concluded that no prejudice had been done any 
party. 

17. When FEIA moved forthwith that the Committee "hearing" be 
suspended for a reasonable period to enable it to appeal this ruling to the 
Board, the Committee granted a one day recess; and FEIA moved the Board to 
remove and replace Donaldson, and to suspend the hearings until the Board 
should rule on the disqualification motion. A copy of FEIA's Motion is 
attached hereto as Exhibit A. 


18. On January 7, 1960, the Board refused to suspend the hearings. 


On February 5, 1960, the Board denied the FEIA Motion to remove and replace 


Donaldson. A copy of its decision is attached hereto as Exhibit B. 
19. Having appealed to the Board which appointed Donaldson and 


the Committee, FEIA exhausted the possible administrative remedy for this 
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misconduct which deprived it of due process and rendered subsequent pro- 
ceedings void. FEIA expressly preserved its rights and objections as to this 
(see, e.g-, Exh. A, 21), while continuing to participate in the Comittee 
proceedings. | 

20. The allegations of this paragraph are on information and 
belief. During the time this matter was before the Committee, ALPA procured 
the sending of many letters to said Committee, some from flight engineers 
who were or hoped to be also members of ALPA and pilots, seeking to discredit 
FEIA and its spokesmen at the "hearing" before the Committee; and purporting 
to present evidence and views as to the technological facts, communi ty of 
interest and other matters which ALPA believed the Committee deemed pertinent. 
ALPA's purpose was improperly to influence the Committee by partisan and 
biased statements and to induce the Committee, and Donaldson in particular, 
to consider "evidence" outside the record without affording FETA any opportunity 
to Imow or controvert such "evidence." Despite protestations to the contrary, 
the Committee, and Donaldson in particular, was in fact thus improperly and 
unlawfully influenced and induced, The Committee proceedings for this reason 
deprived FEIA of precedural due process; and the Report is, acchndinély; void. 

21. On January 17, 1961, the Committee rendered its "Pindings 
Upon Investigation" (hereinafter "Report") to the Board. A copy of the 


Report is attached hereto as Exhibit C. For the reasons hereinafter alleged, 


the Report is arbitrary and capricious, violative of the Act and the 


Constitution; and is null and void. 
22. The Report is entirely based on the invalid and unlawful 
assumption that the Committee could be and was authorized to create a new 


eraft, and to justify such creation in terms of its conclusion as to the 


theoretical impact of technological change on ideally conceived collective 
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bargaining; and that the Committee could disregard or derogate the actual 
conclusions of the employees themselves as to the craft which alone has 
satisfied and can represent their own felt needs and desires. 

23. The Committee exceeded the plain provisions of the Act by 
arrogating authority to distinguish between the railroad and airline 
industries, so far as legal standards as to craft are concerned, (Exh. C, 
9-13, 20), in the face of the express Congressional prescription and 
intention that the law applicable to the two industries is and shall be 
identical. 

24. The Committee committed an obvious and decisive error of law 
in assuming that past groupings have not been the controlling consideration 
in administrative actions under the Act defining crafts where there is a 
history of effective collective bargaining such as here presented (Exh. C, 15). 

25. The Committee disregarded the evidence of record, and made 
findings unsupported by! the record, in finding that in-flight repairs on jets 
are “virtually impossible” (Exh. C, 13, 21). The uncontradicted testimony 
described the actual training and experience in such repairs by United flight 
engineers. 

26. The Committee disregarded the evidence of record, and reached 
conclusions wholly unsupported by the record, by holding that there is a 
community of interest between United pilots and United flight engineers 
(Exh. C, 19-21), despite the overwhelming proof of antagonism of interests 


with regard to seniority, job security, and other vital matters. As to other 


findings also, the Committee disregarded the evidence of record, and there 


is no evidence of record in support of the Committee pronouncements. 
27. By virtue of the allegations of paragraphs 14-20, inclusive, 


supra, the Committee and the Board deprived petitioner of procedural due 
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process, denied it the rights of cross-examination and decision on the basis 
exclusively of the evidence, in violation of the Act and the constitution. 

28. By virtue of the allegations of paragraphs 22-26, inclusive, 
supra, the Committee deprived plaintiff of substantive due process; made a 
decision which was obviously arbitrary and capricious; reached findings wholly 
unsupported by the evidence of record and completely contrary thereto; pro- 
ceeded on the basis of arrogations of power, or conclusions of law, utterly 
without justification in the Act; embarked on a policy alien to the provisions, 
purposes, and consistent past administration of the Act; and by these and ott.ex 


acts, purported to deprive FEIA of its bargaining rights under the Act, and 


to deprive the United flight engineers of the right to be so represented, all 


in violation of the Act and the Constitution. 

29. Although the Board well knew, in legal responsibility and in 
fact, that the Report could not validly or lawfully be accepted or followed, 
for the reasons heretofore alleged herein, it transmitted the ‘Report to the 
parties on February 6, 1961, and stated that "A mediator will ‘be assigned to 
proceed in accordance with the determination made by the comnittee. " A copy 
of the Board letter is attached hereto as Exhibit D. : 

30. On February 22, 1961, in Executive Order 10921, 26 F.R. 1553, 
1655, President Kennedy created "a Presidential commission to consider dif- 
ferences that have arisen regarding the performance of the flight engineer's 
function, the job security of employees performing such function, and related 
representation rights of the unions, namely, the Flight Engineers" Inter- 
national Association and the Airlines Pilots Association” on six airlines, 
including the leading American carriers, other than United, in order to 


resolve a strike then current on said airlines. A copy of the Executive Order 


is attached hereto as Exhibit E. It would be inequitable, and inconsistent 
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with the requirements of law, for the flight engineers on United to be forced 
into a different craft from other flight engineers, to the extent that the 
determinative factor of collective bargaining history is identical, and no 
other valid or relevant distinctions can be found; particularly when the 
disparate treatment of United flight engineers is based on a Report so 
obviously unlawful and improper as that involved herein. 

31. There is ino remedy available other than the relief sought 
herein. Unless defendants are ordered otherwise by this Court, the Board 
will forthwith proceed to conduct an election on the basis of the craft creat. 
by the Committee; ALPA will be certified by the Board; and United and ALPA 
will engage in collective bargaining on behalf of the United flight engineers, 
Thereby the rights of FEIA to represent the United flight engineers, and of 
its membership to be represented by it, rights of property and status of 
great value enforceable under the Act and the Constitution, will be irreparably 
damaged and destroyed, in violation of the Act and the Constitution of the 
United States. 

WHEREFORE, plaintiff prays the Court to enter an Order: 

(1) Declaring the Report null and void; and 

(2) Enjoining each and all the defendants Board, Francis A, O'Neill, 
Jr., individually and as Chairman of the Board, and Leverett Edwards md 
Robert 0. Boyd, respectively, individually and as Members of the Board, and 
their employees, agents, attorneys, and all those acting in privity or concert 
with any of them or subject to his direction, from taking any action on the 
basis of the Report, from conducting any election or making any certification 
or taking any other action regarding the flight engineers employed by defendant 


United, on the basis of a "craft or class" of all flight deck or cockpit crew 


employees, or any "craft or class" other than the flight engineers themselves, 
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as such "craft or class" is presently constituted by agreement and certified 
by the Board, and from taking any other action inconsistent with or in deroga= 
tion of the right of the flight engineers employed by United themselves alone 
to determine the labor organization which shall represent them cnier the Act 


and for all purposes of collective bargaining; and 


(3) Enjoining the defendant ALPA, and each and all its employees, 


agents, attorneys, officers, and all those acting in privity or concert with 
it or any of them or subject to its or his direction, from taking any action 
on the basis of the Report, from purporting to represent the United flight 
engineers unless and until it should be qualified to participate in, and 
should by due majority vote win, a representation election under the Act based 
on the "craft or class" of the United flight engineers thenselves, exclusively, 
as that "craft or class" is presently constituted by agreement ‘and certified 
by the Board, from filing any application with the Board purporting to cover 
said flight engineers based upon any other "craft or class" including but not 
limited to applications based on all flight deck personnel and ochee attempts 
to merge the separate crafts of pilots and flight engineers, and from taking 
any other action inconsistent with or in derogation of the right of the flight 
engineers employed by United themselves alone to determine the Labor organiza- 
tion which shall represent them under the Act and for all purposes of 
collective bargaining; and : 

(4) Enjoining the defendant United, and each and ail its employees, 
agents, attorneys, officers, and all;those acting in privity or concert with 
it or any of them or subject to its or his direction, from taking any action 
on the basis of the Report, from taking any action in support of any “craft 
or class" designation for United flight engineers other than flight engineers, 


and from taking any other action inconsistent with or in derogation of the 
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right of the flight engineers employed by United themselves alone to determine 
the labor organization which shall represent them under the Act and for all 
purposes of collective bargaining; and 
(5) Providing such other and further relief as this Court may deem 
just and proper. 
ZIMRING, GROMFINE AND STERNSTEIN 
1001 Connecticut Avenue, N. W. 
Washington 6, D. C. 


By__/s/_ I. J. Gromfine 
I Je Gromfine 


/s/_ William B. Peer 
William B. Peer 


/s/__Isaac N. Groner 
ISAAC N. GRONER 
1411 K Street, N. W. 
March 2, 1961 Washington 5, D. C. 


ATTORNEYS FOR PLAINTIFF 


DISTRICT OF COLUMBIA) 
SS. 


) 
CITY OF WASHINGTON ) 


JOHN J. OLING, being first duly sworn according to law, deposes and says 
that he is the President of the UNA Chapter, Flight Engineers' International 
Association, AFL-CIO, the Plaintiff in this action; that he has read the 
foregoing Complaint, and knows the contents thereof; and that the allegations 
of fact therein are true to his own kmowledge, except as to those stated on 
information and belief, and that, as to those, he believes them to be true. 


/s/_ John J. Oling 
John J. Oling 


Subscribed and sworn to before me this Ist day of March, 1961. 


Notary Public 


My commission expires 


(Title of District Court and Cause) 


DISTRICT OF COLUMBIA) 
CITY OF WASHINGTON } a 

JOHN J. OLING, being duly sworn according to law, deposes and says: 

1. I am the President of the UNA Chapter, Flight Engineers’ 
International Association, AFL-CIO, (hereinafter referred to as "FEIA"), the 
Plaintiff in the above-captioned cause; and I am familiar of my own knowledge, 
or on the basis of the files and records of FEIA which are in my control and 
which I have reviewed carefully, with the facts and matters involved in this 
cause. I make this Affidavit in support of the Complaint and the motions for 
temporary restraining order and preliminary injunction ia this cause. 

2. FEIA is threatened with imminent destruction as ‘ result of 
the events set forth in the Complaint. The only function of FEIA, the only 
reason for its existence, is collective bargaining opceacteselan of the 
flight engineers employed by United Airlines, a defendant in this action. 
Unless the National Mediation Board (hereinafter referred to as “Board") is 
restrained, it will deprive these flight engineers of the right to be repre- 


sented in the “craft or class" of flight engineers, and will force them into 
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an unprecedented new class of flight deck employees; in other words, the 
flight engineers will be combined with the pilots in one collective bargaining 
representation grouping. 

3. Inasmuch as there are many more United pilots, represented by 
a different labor organization, the Air Line Pilots Association (hereinafter 
referred to as "ALPA"), ‘than there are flight engineers, the inevitable result 
will be the loss by FEIA of its bargaining rights and the loss by United flight 
engineers of the right to be represented by an organization composed solely of 
flight engineers and devoted to the welfare of the flight engineers exclusively- 
As the Committee Report showed, as of January, 1960, United employed 1566 
pilots and 624 flight engineers. Obviously, the separate identify and 
representation of the flight engineers would be lost. It is not too much 
to say that the Board and the Committee must have had this result in mind. 
Injunctive relief is required to preserve the rights of FEIA and its membership 
against imminent and inevitable destruction. 

4. The numerical imbalance above described will almost inevitably 
become more aggravated in the near future. On January 31, 1961, the Civil 
Aeronautics Board tentatively voted to approve the merger of United and 
Capital Airlines. Capital, as of July 11, 1960, had 592 pilots and 41 flight 
engineers. Adding these figures to those in the preceding paragraph yields 
2158 pilots and 665 flight engineers. 

5. The right of the flight engineers to their own bargaining 


representative, the right which will be destroyed if relief is not granted, 


is a right established by the consistent actions of the flight ergineers 


themselves. The history of flight engineers on United demonstrates that there 
has never been a collective bargaining agreement governing them which was not 


confined to the flight engineers themselves. That history follows. 
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6. Although United first began to use flight engineers in 1942, in 
a governmental operation it was then engaged in, there was no collective 
bargaining on behalf of such employees until 1944, when for the first time 
flight engineers of United were represented for collective bargaining through 
an independent union known as the Flight Engineers Association, an organiza- 
tion that represented only flight engineers. This recognition, confined to 
flight engineers alone, resulted in an agreement entered into in 1944, This, 
in turn, was followed by another agreement, executed in 1946, again specifically 
limited in its coverage to "all Flight Engineers in the service of the Company." 
The Company ceased its governmental operations early in 1947, and flight 
engineers, aS such, were not utilized until 1948, when the Company began to 
implement the 1948 Civil Aeronautics Regulation (CAR) egaiting! a flight 
engineer to be carried on all aircraft having a certificated take-off weight 
in excess of 80,000 pounds, In the initial implementation of that regulation 
United elected to add a pilot qualification to what the CAR required for the 
position of flight engineer and to utilize furloughed copilots to whom it gave 
the additional special training required to obtain flight engineer certificates. 
While those men were still in school receiving their flight engineer training, 
and before they were assigned to the line, ALPA attempted to negotiate amnend- 
ments to the pilots' agreement to cover the flight engineer work, over the 
objection of the Flight Engineers Association. No final agreement was ever 


reached, however. Negotiations broke down over the issue of seniority, with 


ALPA insisting upon a single seniority list which at that time would have 


meant laying off flight engineers from the bottom of such list land training 


additional pilots to perform flight engineer work. Apart from any objection 
that might have been voiced by the flight engineers affected, the additional 


training cost was a burden the Company did not wish to assume. Accordingly, 
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in April of 1949, the Company dropped the pilot requirement, and agreed to 
again recognize the Flight Engineers Association as the collective bargaining 
representative for flight engineers. An agreement extending such recognition 
to the independent association on behalf of flight engineers was entered 
into in April of 1949. 

7. The independent association thereafter affiliated itself with 
FEIA, the Company recognized and negotiated with FEIA, and in June of 1949 
reached an agreement with FEIA, That agreement, as was true of the agreements 
with the independent association, was confined to "all Flight Engineers in 
the service of the Company." 

Shortly after that agreement was executed, Air Carrier Flight 
Engineers Association -- an affiliate of ALPA -- filed an application for a 
representation election with the National Mediation Board. Significantly, 
ACFEA sought an election in the craft or class of flight engineers and not 
in any merged grouping of flight engineers and pilots. The election was held 
among flight engineers alone; it was won by ACFEA; and the Board certified 
that organization as the representative of "the flight engineers, employees 
of the United Airlines, Inc." 
Successive collective bargaining agreements between United and 

ACFEA were negotiated in August of 1950, and February of 1951, and in each 
case the agreements were specifically confined to "flight engineers employed 
by the Company," and to no other crafts or classes of employees. 

8. In November of 1951, following a representation election held 
by the National Mediation Board, FEIA was certified as the collective 
bargaining representative of flight engineers, ACFEA participated in this 


representation investigation and election; but at no time did it, or any 


other party, take the position that the appropriate craft or class was anything 
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other than one confined to flight engineers. The certification issued by 


the NMB after the election specifically designated FEIA as the authorized 
representative for the craft or class of Flight Engineers. : 

9. Since that time, the flight engineers of United have been 
continuously represented for collective bargaining by FETA. Such eollec- 
tive bargaining resulted in agreements between United and FETA executed in 
1952, 1955, and the most recent and currently effective contract executed 
in 1958. In each of these agreements the coverage of the Sutvact was 
specifically confined to flight engineers and to no other classifications 
of employees. | 

10. This separate craft or class representation for flight engi- 
neers is not unique to United but is typical of the iaeceey The decisions 
and records of the Board reflect this fact; for example, in the following 
ways. Since 1949, there have been at least 15 representation’ proceedings 
resulting in Board certifications involving flight engineers. | ALPA or its 
affiliates was involved in some of these. The certification specified the 
eraft as flight engineers -- and flight engineers only -- in each case. 

11. A similar picture is reflected by current airline operations. 
Of 15 airlines operating any craft requiring flight eugitears, separate 
bargaining agreements confined to this craft -- solely flight engineers -- 
cover 11. In terms of mumbers of such aircraft, at least 80% are operated 
by crews in which flight engineers have separate bargaining representation. 
In terms of flight engineers, of all employed in the industry, the percen- 
tage employed on airlines where there is separate peviecentation for pilots 
and flight engineers is 92. In other words, virtually all flight engineers 
are represented for collective bargaining purposes by an organization which 


represents them only, no other flight deck employees. 
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12. To the best of my knowledge, there is 20 Board decision, or 
any other finding prior to the Committee Report, requiring the changing of 
a craft or class which is supported by such a record with respect to the 
particular carrier and the industry as well. A merger of such crafts has 
never previously been ordered. 

13. The Committee Report destroying the craft of flight engineers 
is not based on the record. One example is the finding, apparently vital to 
the Committee's conclusion, that "In to-day's jets, in-flight repair or 
trouble shooting is virtually impossible." In fact, several hundred pages 
of the record made before the Committee consists of uncontradicted testimony 
by experienced jet flight engineers on United describing in minute detail 


their actual training and experience in trouble shooting and in-flight re- 


pairs. The evidence included also manuals that the company had issued 


describing the in-flight trouble shooting procedures to be followed. And it 
likewise contained documents showing how the FAA considers the training of 
flight engineers in trouble shooting on the jets to be one of the most impor- 
tant aspects of their training. This critical evidence was completely 
ignored. 

14. Another fundamental finding of the Committee was that “through 
selection, training and use..." the flight engineer's "resemblance is more 
accurately to a pilot than to a mechanic.” Yet the record shows that the 
FAA, the only agency that really knows what the flight engineer and the 
pilots are supposed to do in their jobs, has very recently said: 

"The duties of a flight engineer aboard an aircraft 
are directly related to the mechanical operation of 


the aircraft. These duties differ substantially from 
those of the pilot." 


This fact was in evidence before the Committee. It was 
ignored. 

15. Further, the Committee found there was a coumsnity of inter- 
est between pilots and flight engineers. But the plain facts ‘are precisely 
to the contrary. For one thing, in flight, the pilot is the immediate 
supervisor of the flight engineer. For another, the flight engineer is 
mechanic-oriented; the pilot is not. Many flight engineers have the back- 
ground of ground mechanics. The skills involved are analogous to those 
involved in the wholly different tasks of driving, and repairing, a care 
The newly created "craft" is not a homogeneous grouping but ihedeepodke of 


employees with diverse backgrounds. 


16. Moreover, as a practical matter, the pilots and flight engi-~ 


neers are antagonistic in an area which could hardly be more sensitive and 
crucial, competition for jobs. As the Committee Report sets teeth, United, 
since at least 1955, has followed the policy of pilot trained! flight 
engineers, i.e., training new employees in both crafts, providing first 
opportunity for pilot openings to flight engineers, and establishing sepa- 
rate seniority lists. At present FEIA protects the acaoeney ats other 
rights of the flight engineers, so that they will not be swallowed up or 
subordinated to those of the pilots. The result of the forcible withdrawal 
of FEIA protection will hardly be a neutral event. To these flight engineers 
it will bring economic disaster. 

17. ALPA policy as established at its last Convection is to put 
flight engineers at the bottom of the seniority list. If this decision 
stands, the practical impact is simple. These flight engiseass will lose 
their jobs. They may have rights of recall should United acquire sufficient 


new routes or aircraft to add the number of new positions required to reach 
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them. But the immediate impact is that they will be replaced by pilots who 
will outrank them for flight engineer positions on a joint seniority list 
when they cannot possibly do so now on the separate list. 


18. The plain fact is that United flight engineers will be deprived 


of their right to be represented by an organization of their own selection, 


if injunctive relief is not provided. The policy of the Act, and of the 
entire national labor policy based on free collective bargaining, requires 
that individual employees be given effective opportunity to select their bar- 
gaining representative -- effective in terms of the promotion and defense of 
their practical interests. There can be no question whatever what eraft or 
class the United flight engineers, by their consistent past practice, have 
felt is indispensable to their practical interests. There can be no ques- 
tion whatever of the fatal consequences to themselves if representation in 
their own craft is denied them. To deprive them of this representation is 

to violate the Act. 

19. The ultimate stake in this case, and on this motion, is thus 
the very employment of the men represented by FEIA and the very existence of 
FEIA itself. There can hardly be imagined, at least in the economic context, 
any rights more valuable or any damage more irreparable. 

20. I do not believe that there is any justification for what the 
Committee and the Board are attempting to do in this case. I firmly believe 
that injunctive relief is necessary to maintain the survival of FEIA and the 


viability of the basic rights of its membership as well as itself. 


JOHN J. OLING 


| 
Subseribed and sworn to before me this th day of March, 1961. 


Notary Public 


My commission expires 


(Title of District Court and Cause) 


SUPPLEMENTARY AFFIDAVIT 
STATE OF CALIFORNIA ) 
) 


ss. 
COUNTY OF LOS ANGELES) 


JOHN J. OLING, being duly sworn according to law, deposes and says: 

1. I am making this Supplementary Affidavit to amplify and clarify 
the statement in paragraph 17, page 8, that “ALPA policy as established at 
its last Convention is to put flight engineers at the bottom of the seniority 
list." I intend the following to serve in effect as the scbetitute for that 
sentence; and otherwise my original Affidavit shall be considered unamended 
and reaffirmed. 

2. At the 14th Convention of ALPA in 1956, a Resolution was 
adopted providing "that it shall be the policy of the Air Line Pilots Associ- 
tion that all members of the operating crew shall be pilot qualified kee 
While this Resolution provided also that "it shall not be iacoketecenk with 
the implementation of this policy for the Association to provide job protec- 
tion for currently employed non-pilot crew members", this was ioe and has 
not been implemented. Further, this Resolution provided that all crew mem- 


bers shall be designated by Pilot identifications, “Captain, First Officer, 
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Second Officer * * * and under no circumstances will such pilots be referred 
to as Flight Engineers, Navigator, Radio Operator * * * " (emphasis added). 

3, At the January, 1960 meeting of the ALPA Master Executive Com- 
mittee for United, there was action on a proposed resolution recognizing that 
if ALPA were successful in the instant National Mediation Board case, that a 
single, combined seniority list would have to be adopted and "that the UAL-MEC 
reaffirms its policy that if any Second Officer [Flight Engineer/ on UAL is 
added to the pilot. Seniority List, his seniority number and his seniority date 
will fall behind every pilot listed on the Pilots' Seniority List at the time 
of the addition * * * ." 

The action at the January, 1960 meeting was as follows: 


SENIORITY 


“WHEREAS, The UAL-MECG has been requested to consider the resolution 


of Council #57 adopted at their September 1959 meeting concerning 
seniority concepts of the UAL Pilot System Seniority List, 


THEREFORE BE IT RESOLVED, that the UAL-MEC hereby reaffirms its 
long-standing policy in the above regard as follows: 


'November 7, 1955. Move that this MEC go on record as 
strenuously opposing any proposal or principal which would 
add any pilot to the Pilot Seniority List in any position 
other than at the bottom of that list or which would change 


the relative position of any individual now on the Pilot 
Seniority List.'" 


John J. Oling 


Subscribed and sworn to before me this th day of March, 1961. 


Notary Public 


My Commission expires 


EXHIBIT A 


BEFORE THE 
NATIONAL MEDIATION BOARD 


WASHINGTON, D. C. 


In the Matter of the Application of 
AYR LINE PILOTS ASSOCIATION, INTERNATIONAL 
alleging representation dispute 


pursuant to Section 2, Ninth of 
the Railway Labor Act FILE NO. C+2946 
and 


FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION 


Se A ed 


involving employees of 


UNITED AIR LINES, INCORPORATED 
MOTION 


Comes now the Flight Engineers’ International Resotiacion (herein- 
after referred to as FEIA), a party in the above-captioned proceeding, and 
moves that the National Mediation Board: : 

(1) Remove and replace J. Glenn Donaldson as a member of the com- 
mittee which the National Mediation Board has appointed under Section 2; 
Ninth of the Railway Labor Act to hold a hearing and determine the craft or 
class issue in this case. 

(2) Direct the committee to suspend further hearings in this 
matter until the National Mediation Board has had an woportiates to consider 


and rule upon the instant motion. 


The basis for this motion is the fact that Mr. Donaldson has en- 


gaged in conduct, fully described below, which denied FEIA due process, 
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seriously prejudiced the rights of FEIA in this proceeding, casts doubt upon 
the intention or ability of Mr. Donaldson, as Chairman of the Committe, to 
conduct the hearing in a manner that safeguards the rights of all parties, 
and thereby makes it impossible for FEIA to be assured that the decision in 
this matter will be one that is made by "three neutral persons" on the basis 


of a fair hearing as Section 2, Ninth of the Act requires. 


FACTS IN SUPPORT OF MOTION Y 


The facts upon which this motion are based are as follows: 

1, As the Board is aware, in accordance with Section 2, Ninth of 
the Act it has in this representation dispute appointed what was intended to 
be a “committee of three neutral persons who after hearing shall within ten 
days designate the employees who may participate in the election" if there is 
to be an election in this matter. Mr. J. Glenn Donaldson was designated as 
Chairman. 

2. In this case the applicant (hereinafter referred to as ALPA) 
seeks an election in a single alleged craft or class cf pilots and flight 
engineers. FEIA contends that the existing, historically established, eraft 
or class of flight engineers that is, and has been characteristic of the 


industry, remains an appropriate eraft or class on this property. 


i 


1 -The statements made herein are supported by the transcript in this 
matter to date, and/or the affidavits attached hereto. The page refer- 
ences are to the pages of said transcript, and the undersigned will make 
the transcript available to the board if it does not already have it. 
The affidavits attached hereto are referred to by the name of the affiant 
. involved. 

As is stated below, we request that the National Mediation Board 
hold a hearing on the matter of this motion in the event it believes 
that there are any material factual conflicts or that there is any fur- 
ther factual information required to enable the Board to make a deci- 
sion on this motion. 


3. At the outset of the hearings before the Committee on December 1, 


1959 Mr. Weiss, counsel for ALPA, asserted in his opening statement that as 
one of the important elements in support of his case he would show that "in 
actuality the duties and responsibilities ... of the three individuals con- 
cerned [the captain, copilot, and flight engineer/ do not in day substantial 
area differ," (Tr. p.99) and thereafter he introduced many exhibits and much 
testimony which he claimed shows that the duties performed by the pilots and 
the engineers are so closely integrated as to make them inseparable. At this 
moment the case for ALPA has not yet been completed, and FEIA has had no 
opportunity to put in its evidence on that or any other issue. 

4, On December 8, 1959, during the course of the hearing when the 
evidence concerned itself with who does what and under what circumstances in 
the cockpit, Mr. McErlean, a representative of the Company stated: 

"After listening to the last witness and the explanation 
that goes with these pictures, even myself, who has been 
in this business for close to fifteen years, I think, am 


somewhat confused. Therefore, on behalf of United Air 
Lines, I would like to extend an invitation to this Board 


and such representatives of the parties who may wish to 
accompany them to visit our flight training center at 


Denver to see what goes on in this training, and! to in- 
spect the three aircraft that we are talking about at 
whatever time is convenient to the Board." (Tr. p. 950, 
emphasis added) 

5. In response to this suggestion the undersigned, speaking as 
counsel for FEIA, stated my belief that the facts as to who does what in the 
cockpit cannot, in the light of the history of separate representation of 
flight engineers on this property, be considered material to the decision in 
this case, and that I therefore believed that such a demonstration as had 
been offered by the Company to be irrelevant. (Tr. pp. 952-954) Mr. Weiss 
took issue with my objection, stating that "One of the things with which this 


Board is necessarily and directly concerned with is what do these people do, 


3232%< 


what are their training qualifications, how is the operation in fact conducted 
in the airplane? (Tr. p. 954) Very significantly, so far as the instant 


motion is concerned, Mr. Weiss then said: 


“And I for one feel, (1), that the Board has within its 
power to make such investigation as it sees appropriate 

in gathering the facts, 50 LONG AS, OF COURSE, THE PARTIES 
ARE GIVEN SOME OPPORTUNITY TO BE PRESENT, SO THAT IF THERE 
IS SOMETHING THAT CAN BE POINTED OUT, IT CAN BE POINTED OUT; 
(2) we furthermore do warmly urge the acceptance of the 
company's offer, so that the Board will have a first hand 
feel of the problem. (Tr. pp. 954-955, emphasis added) 


Chairman Donaldson then announced for the Committee: "ee We 


will consider it and make some decision on it." (Tr. p. 955) 


6. On December 9, 1959 during a brief recess in the hearing the 
Committee met with counsel to discuss the matter of the time schedule for the 
remainder of the hearings. In the course of that discussion consideration 
was given to the question of where, and under whet circumstances, the Com- 
mittee would "view the premises” (i.e. visit the cockpits and training cen- 
ter in actual operation) if the Committee should ultimately decide that such 
viewing of the premises was going to be made. In that connection the under- 
signed specifically stated that any such viewing of the cockpits or training 
center would have to be done, if it was to be done fairly, only if authorized 
and competent representatives of the parties were present at all times. I 
received the assurance of all members of the Committee that there would be 
no viewing of the premises without giving all parties an opportunity to have 
qualified representatives present. (See affidavits of Gromfine, Homer and 
Graham) 

7. Despite the fact, as noted above, that both the undersigned and 
Mr. Weiss, had put the Committee on notice that we regarded it important that 
there be no ex parte taking of evidence; despite the fact that the undersigned 


had been assured that the parties would be represented at any viewing of the 
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premises; despite the fact that the requirement that all parties have an 
opportunity to be represented in a viewing of the premises is one of the most 
elementary principles of procedural due process -~ despite all of that, 
Mr. Donaldson thereafter permitted himself to be subjected to, naa partici- 
pated in, a demonstration of cockpit operation in actual flight, without 
notice to, or representation by, FETA, which demonstration, moreover, was 
rigged by the Captain involved to shade the facts in support of the position 
of ALPA, | 

The circumstances under which this was done are as follows: 

a. On December 12, 1959 Mr. Clarence Sayen, International 

President of ALPA, boarded United Air Lines flight no. 743-12 in Pittsburgh 
going to Chicago. The crew on this flight included Captain Warren H. LeRoy, 
First Officer Irving Mee, and Flight Engineer W. K. McDowell. Mr. LeRoy is 
the Vice Chairman of the Master Executive Committee of the ALPA Chapter on 
United Air Lines. Mr. McDowell is a member of FEIA; but he is also what is 
known as an "apprentice member" of ALPA. Mr. McDowell is not, and has never 


been, an officer of FEIA, and is not, and has never been, authorized to 


represent FEIA in this proceeding or in any other matter. (Tr. pp. 1395-1396; 


1412; Affidavits of McDowell and Winkler) 

b. During the aforesaid flight to Chicago Mr. Sayen was 
invited by Mr. LeRoy to sit in the cockpit, and he did so, As stated in the 
McDowell affidavit: "In the course of the cockpit conversation it was 
brought out that J. Glenn Donaldson would be flying home for the holidays 
and also that he was not familiar with airplanes or airline srevarioans® 

c. The flight in question was scheduled to ‘continue on to 
Denver after its stop in Chicago. At Chicago Mr. Sayen and Mr. LeRoy left 


the plane together. According to Mr. Donaldson, he was standing in the 
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Chicago terminal waiting for the flight to Denver when Mr. LeRoy came up to 
him, introduced himself, and asked Mr. Donaldson if he would like to ride in 
the cockpit. (Tr. pp. 1403-1404) Mr. Donaldson accepted the invitation, and 
after boarding the plane was brought into the cockpit by Mr. LeRoy and intro- 
duced to the other members of the crew. He remained in the cockpit in the 
observer's seat during the entire flight from Chicago to Denver. The evi- 
dence now before us does not indicate whether permission for the presence of 
Mr. Donaldson in the cdéckpit had been requested of the Company and the FAA as 
required by CAR 40.356. 

d. During the course of the flight the crew, at the in- 
struction of Mr. LeRoy, proceeded to explain and demonstrate to Mr. Donaldson 
various functions that the flight engineer and pilots perform. Mr. Donaldson 
in turn asked many specific questions concerning the various functions of 
these crew members. (Affidavit of McDowell) 


e. The demonstration, in fact, did not reflect a typical 


operation although there is no evidence that Mr. Donaldson was so advised. 2/ 


As the affidavit of Mr. McDowell states: 


",..the trip from Chicago to Denver was not typical 
inasmuch as the Flight Engineer performed duties he 
was unaccustomed to. During the course of the flight 
the Engineer was directed to perform duties normally 
performed by Pilots and the Pilots performed duties 
normally performed by the Flight Engineer." 


8. At the very next session of the Committee, on January 5, 1960 


the undersigned confronted Mr. Donaldson with the foregoing facts, and 


rT 


The one item that Mr. Donaldson was told was not typical (i.e. the 
challenges and responses prior to takeoff (Tr. pp. 1404-1405) was 
in fact done in the manner that ALPA's evidence in this case thus 
far shows was in fact typical. (See Pilot Exhibit 92) 
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formally moved that on the basis of those facts Mr. Donaldson atsquality hin- 
self and resign from the Committee. (Tr. pp. 1390-1402) 

9. In his effort to explain and justify what he had done, Mr. 
Donaldson served only to make one fact clear: He had indeed been influenced 
by what he had seen and been told during that demonstration; he had formed 
factual conclusions (and it is immaterial whether those eonciusieds were 
favorable or unfavorable to the position of FEIA or whether subsequent evi- 
dence can change those conclusions); in short, he had participated in the 
taking of evidence, without notice to, or the presence of, an FEIA represen- 


tative. Thus, for example: 


a. He stated that Mr. McDowell "performed, so far as I 


could see, fully the duties of a flight engineer as they were related during 
the course of the hearing before us." (Tr. pp. 1407-1408) In lother words, 
Mr. Donaldson now believes that he has seen a Flight Engineer performing his 
full duties, even though FEIA has not yet had a chance to show what those 
full duties are. : 

b. ALPA witnesses have tried to make much oe the fact that 
Flight Engineers may sit in the Pilots seat. FETA has had no chance to put 
in evidence on how often, and under what circumstances this isdone. Yet, 
commenting on his reaction to the fact that Mr. McDowell had sat in the Cap- 
tain's seat on that trip, Mr. Donaldson stated: "As I recall ‘ia of the last 
pilots that testified or one of the last captains who testified indicated 
that the flight engineer was permitted to sit in his seat, 50 that did not 
strike me as unusual in practice." (Tr. p. 1408, emphasis added) 

ce. The work of navigating is Pilot's work ani not normally 
that of Flight Engineers, although, as the facts show, on this trip McDowell 


was instructed by the Pilot to do such work, Mr. Donaldson, commenting on 
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that said: "Whether he /McDowell/ knew what he was talking about when he 


explained navigation processes to me I do not know, but at least I thought I 
had some idea after he explained to me how things operate in that respect." 
(Tr. p. 1427) 
10. ALPA did not join in the request the undersigned made that Mr. 

Donaldson resign from the Committee because of his misconduct in taking 
ex parte evidence. On the contrary, Mr. Weiss, who, as noted above, had 
stated to the Committee that he favored the Committee's viewing the cockpit 
in actual operation "SO LONG AS, OF COURSE, THE PARTIES ARE GIVEN SOME 
OPPORTUNITY TO BE PRESENT SO THAT IF THERE IS SOMETHING THAT CAN BE POINTED 
OUT, IT CAN BE POINTED OUI" (Tr. p- 955) now sings a wholly different tune, 
one so out of harmony with simple rules of what constitutes a fair hearing 
that it is difficult to believe he can be serious. In support of what 
Mr. Donaldson had done, Mr. Weiss now says: 

"There are some very simple ways of accomplishing our 

business. Let the Board go off and look at the Denver 

training station. Let them operate and go in their 

plane and see them operate as they choose. This is 

within their power. Let them spurn both parties and 

do it on their ow. Let us not clutter up the record 

with a lot of lawyer maneuverings." (Tr. 1417, 

emphasis added) 3/ 

11. Mr. Donaldson refused to resign from the Committee. After the 

parties had stated their positions a recess was had, following which Mr. 
Ives, one of the members of the Committee, read the following statement 


(Tr. ppe 1428-1429): 


TS 


3/ One obvious observation at this point is indicated: It will be a sad 
day for the administrative process when the insistence that a hearing 
be a hearing, with an opportunity for counsel to hear all the testimony, 
see all the physical evidence, and confront and cross examine all ad- 
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verse witnesses is scorned with the label of “lawyer maneuvering"$ 


"wR, IVES: Mr. Chairman, I would like'to read a state- 
ment on behalf of the members of this Committee which 
was prepared during the recess. It is as follows: 


"Based upon the evidence before the Committee, the 
members find: (1) that neither party had knowledge of 
the fact that the Chairman was on the particular flight 
to his home in Denver, Colorado; (2) it is apparent the 
offer to view the operation of the DC-7 in flight was 
made by the captain of the particular flight on his own 
initiative; (3) that both parties were represented in 
the cockpit at all times during the flight. 


“The Committee further finds that the fact that one is an 
officer of one organization and the other a member but a 
non-officer of the other is immaterial. In fact, the 
flight engineer's "bitching" as reported by the associate 
counsel of the FEIA to the Chairman would indicate that 
the flight engineer is an actively interested member of 
the FEIA, 


"On reflection the Committee recalls that the position of 
the counsel for the FEIA concerning the exenination of 

the operation of aircraft in flight is that it was not 
necessary to the resolution of the issues before the com- 
mittee, and the position of the counsel for ALPA was that 
such an examination was necessary. The Board at that 

time reserved, and still reserves, determination 'as to the 
relevancy of such evidence at the present time. 


“However, based upon the contentions asserted here today 
the Committee is willing to observe the operation of a 
DC-7 or any other plane in flight before proceeding fur- 
ther or at any time agreeable to the parties. 


“Therefore, the Committee finds that the exposure of the 
Chairman to the operations of a DC-7 is not in any way 
prejudicial to the position taken by either party. 


“The reputation of the Chairman over the years for com- 
plete impartiality is well established. The other two 
members of the Committee have complete confidence in his 
objectivity and believe his position in this proceeding 
has in no way been impaired. 


"In the interests of the expedition of the matter, already 
lasting many days, the full Committee is ready to continue 
with the proceedings." 


12. After this statement was read the undersigned pointed out that 


it was not the province of the Committee to rule upon whether a member of the 
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Committee, charged with misconduct, should disqualify himself. (Tr. pp. 


1429-1431) Whereupon Mr. Donaldson formally stated his refusal to disqualify 


himself, for the reasons stated in the statement read by Mr. Ives. (Tr. pp. 
1431-1432) At this point the undersigned moved the Committee for an ad- 
journment of a reasonable period to permit the instant motion to be filed 
with the National Mediation Board. (Tr. pp. 1430-1432) At approximately 
2:45 P.M. on Tuesday, January 5, 1960, Mr. Donaldson announced that we could 
have until 10:00 A.M. Thursday, January 7, 1960 (the equivalent of about one 
working day) to file this motion, and stated that "unless restrained the 


hearings will continue at the hour of 10:00 A.M, Thursday next." (Tr. p. 1440) 


ARGUMENT _IN SUPPORT OF MOTION 

It is appropriate to examine first, the reasons given by Mr. 
Donaldson for his refusal to disqualify himself, as reflected in the state- 
ment read by Mr. Ives, quoted in full above. 4/ For in the reasons them- 
selves Mr. Donaldson has demonstrated one of the bases for our claim that we 
can have no confidence that the hearing will be a fair hearing as long as he 
is a part of the Committee. 

Re states, first of all, that "neither party had knowledge" of the 
fact that he was on the particular flight. This is completely inconsistent 
with the third point he'makes, i.e., that "both parties were represented in 


the cockpit." It is difficult to see how "both parties were represented" at 


4/ We need not here consider the question of whether the other members of 
the Committee had any authority to rule upon a motion made that one of 
the members disqualify himself. It is sufficient that Mr. Donaldson 
had the right to disqualify himself, however the other members may have 
felt about it, and that the National Mediation Board that appointed the 
Committee has the inherent right to remove any member of the Committee 
if it believes that member has committed an act prejudicial to a fair 
hearing or any other misconduct. 
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the incident if "neither party had knowledge" of the incident. More impor- 
tant than this logical inconsistency is the fact that it is just not true 
that FEIA was "represented" in the cockpit while Mr. Donaldson made his 


examination of the crew in operation. It should be too obvious to require 


discussion that a "representative" of a party in a proceeding of this charac- 


ter includes counsel and anyone else authorized by that party to act as its 


representative. A member of a labor organization is not, per se, a repre- 
sentative of that organization. Mr. McDowell, as shown above, is not an 
officer of FEIA nor in any respect authorized to represent FEIA, Indeed he 
is also a member of ALPA, He has not participated in this proceeding in any 
respect, and had no reason to be prepared to protect the interests of FEIA 
in that demonstration. And the reliance in the statement upon the fact that 
Mr. McDowell later complained to someone about the fact that he had been 
asked to deviate from his normal procedure is wholly misplaced. 5/ Even if 
it can be said to show that he is "an actively interested aenbes of the 
FEIA," as the statement says, this does not make him a representative of 
FEIA in any sense of the word. In a lawsuit involving a corporation as one 
of the parties, could it ever be said that evidence taken in the absence of 
counsel or any other authorized representative of the corporation was proper 
because it happened that "an actively interested" stockholder was present? 
The answer is obvious. 

The next reason given for the refusal of Mr. Donaldson to resign 
is the fact that the view of the operation of the crew in flight was made 
by the captain of the particular flight on his own initiative., This is not 


AS 


5/ The affidavit of Graham shows that this complaint was not made to 
associate counsel of FEIA as Mr. Donaldson may have suggested, but 
to another Flight Engineer. 
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supported by the evidence and, in any event, is completely irrelevant. Mr. 
Donaldson's misconduct ies in the fact that he permitted himself to be a 
party to the ex parte taking of evidence, and not in the fact that he made 
the arrangements for it. That he may not have been informed of the fact 
that the arrangements had been made by the ALPA president -- as the evidence 
so strongly suggests -- has nothing to do with the matter. Equally irrele- 
vant is the consideration of whether Mr. Donaldson was motivated by an im- 
proper objective, or what Mr. Donaldson's general reputation for objectivity 
may be. Mr. Justice Cardoza once very cogently observed that "misbehavior, 
though without taint of fraud, may be born of indiscretion." (Berizzi v. 
Krausz, 239 N.Y. 315) 

Most disturbing, however, is the reason that really lies at the 
heart of the statement given in support of Mr. Donaldson's refusal to dis- 
qualify himself. Simply stated it is this: The FEIA has no cause to clair 
that it was prejudiced by the action of Mr. Donaldson in making an ex parte 
examination of the operation of a crew in flight because when the offer was 
made for the Committee to make such an examination, counsel for FEIA argued 
that such an examination was irrelevant to the issues in the case. This is 
truly an amazing position. It is equivalent to sa that whenever in 2 
hearing one party objects to the relevancy of proof offered by the other 


party he has thereby waived his right to cross-examine with respect to such 


proof: It is saying that once you claim that a matter is irrelevant the 


trier of fact is free to elicit the proof as to that matter in any way he 


pleases, and you cannot claim prejudice if he examines the proof as to that 


matter or any part of the proof ex parte. It is saying, as Mr. Weiss has 
said, that a Committee such as this is free to find the facts with or without 


participation of counsel, and if you have the temerity to urge that the 
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Committee is being led down the wrong path in its search for the facts ‘you 
cannot be heard to complain if you are denied the right to be present when 
the search is made. 

Even more unreasonable is such a view when we neater that in this 
particular proceeding, though FEIA has objected to the relevancy of the view 
of the premises, the Committee has not yet ruled on the objection, and indeed 
in the document read by Mr. Ives states that it "still reserves determination 
of the relevancy of such evidence." Thus it would seem to be Mr. Donaldson's 


view that FEIA has not been prejudiced by what he did because he was involved 


in a matter we claim is irrelevant, even though the Committee still holds 


itself free to find that it is relevant. | 

It must be remembered that Section 2, Ninth of the Act does not per- 
mit the Committee of three neutral persons appointed by the Board to base its 
findings upon any investigation it sees fit to make. Unlike some other 
boards and fact finding agencies provided for in the Act, the Committee is 
specifically required to make its findings only “after hearing.” -And this 
was no accident of language. The specific requirement that this kind of 
Committee decide the issues before it only after a hearing was deliberately 
written into the 1934 amendments to the Act (which gave rise to Section 2, 
Ninth) by Congress after the bill as reported from Committee had failed to 
include such a requirement. (78 - Rec. 12385 : 

This Committee is thus required to base its findings on a hearing 
in which all of the procedural safeguards of a full and fair hearing have 
been observed. The Courts have stated the rule in terms that leave no. doubt 
that no member of this Committee is free to play fast and loose, wittingly 


or otherwise, with the requirements of procedural due process. 


"... a fair trial by an unbiased and non-partisan trier of the 
facts is of the essence of the adjudicatory process as well 
when the judging is done in an administrative proceeding by an 
administrative functionary as when it is done in a court by a 
judge. Indeed, if there is any difference, the rigidity of 
the requirement that the trier be impartial and unconcerned in 
the result applies more strictly to an administrative adjudi- 
cation where many of the safeguards which have been thrown 
around court proceedings have, in the interest of expedition 
and a supposed administrative efficiency been relaxed. Nor 
will the fact that an examination of the record shows that 
there was evidence which would support the judgment, at all 
save a trial from the charge of unfairness, for when the fault 
of bias and prejudice in a judge first rears its ugly head, 
its effect remains throughout the whole proceeding. Once 
partically (sic) appears, and particularly when, though 
challenged, it is unrelieved against, it taints and vitiates 
all of the proceedings, and no judgment based upon them may 


stand." N.L.R.B. v. Henry K. Phelps, Jr., etc. et al, 136 
F 2d, 562, 563, 564. (CAS) 


"The Act authorizes the Board to enter an order upon a com- 
plaint alleging unfair labor practices, only after a "hearing." 
This must mean a trial by a tribunal free from bias and preju- 
dice and imbued with the desire to accord to the parties equal 
consideration. There is perhaps no more important right to 
which litigants are entitled than that they be given such a 
trial. Its ‘impairment,ipso facto, brings the court, and 
administrative bodies as well, into public disrepute, and 
destroys the esteem and confidence which they have enjoyed 

so generally. Time and experience have demonstrated that 

the public, as well as litigants, will tolerate the honest 
mistakes of those who pass judgment, but not the biased acts 
of those who would deprive litigants of a fair and impartial 
trial. Foremost among the responsibilities imposed upon a 
reviewing court, is to make sure that this foundation of our 
Judicial system be not undermined." Inland Steel Co. v. 
N.L.R.B., 109 F. (2d) 9, 20. 


It is a commonly recognized principle of law that prejudicial mis- 
conduct is committed when a trier of fact (whether it be a jury, a judge 
sitting without a jury, an arbitrator, or a hearing officer in an administra- 
tive proceeding) engages in a "view of the premises" without the knowledge 
of all of the parties and an opportunity of the representatives of all parties 


to be present. 


| 
One authority on this subject has summed up the rule in these terms: 


"The theory that an unauthorized view by a jury is ‘fraught 
with serious possible consequences' has been fully approved 
and adopted by the appellate courts in cases where a trial 
judge views the property of the place of accident without 
the consent of the parties to the action. A trial judge 


must necessarily, to some extent, be influenced by what 
was revealed upon his inspection of the premises. There- 
fore, an unauthorized view of the premises by 2 trial’ 


judge is ground for reversible error. Anderson v. 
Leblang, 125 Misc. 820, 211 NYS 613; Ralph v. Southern 


Ry. Co., 160 S.C. 229, 158 S.E. 409." Richardson, Law 
of Evidence, 1936, p. 73, emphasis added. | 


In a leading case on this point the Court said: 


“Although we must deny plaintiff the relief he seeks through 
mandamus, that denial is not _to be considered as an approval 


of the trial court's action in inspecting Diesel engines in 
the railroad yards and in consulting with unsworn railroad 
employees about the operation of such engines. It isi the 
general rule, even in the absence of specific statutory 
authority, 5/ that a trial judge who is deciding the facts 
without _a jury, may, in his discretion, view the premises 


or_a chattel whenever such a view would be suitable for a 
jury 6/ for the sole purpose of better understanding the 
evidence received during the trial but not for the purpose 
of obtaining additional evidence. 7/ As _a prerequisite, 


however, to an autoptic view, the judge, as a matter of 
judicial propriety, should notify the parties and give them 
an opportunity to be present. 8/ In addition, a view of the 
premises or chattels should be accompanied by safeguards to 
insure (1) that the wrong objects are not viewed, 9/ (2) that 
the conditions viewed are substantially the same as those 
existing at the time of the accident, 10/ and (3) that no 
information will be obtained in violation of the hearsay rule 
from _unsworn persons present at the view. 11/ ; 


53 Am. Jur., Trial, § 1128; 64 C.J., Trial, 8 1005; see, 
Claesgens v. Animal Rescue League, Inc., 173 Minn. 61, 
216 N.W. 535. 

See, 4 Wigmore, Evidence (3 ed.) 8 1169. 

Cleasgens v. Animal Rescue League, Inc., 173 Minn, 61, 
216 N.W. 535; see, Ball v. Twin City Motor Bus Co., 

225 Minn. 274, 30 N.W. 2d 523, 9 A.LLR. 2d 933. | 

See, 4 Wigmore, Evidence (3 ed.) 8 1169; 64 Cotes Trial, 
§ 1007. 

See, 4 Wigmore, Evidence (3 ed.) & 1166; Pierce ve 
Brennan, 83 Minn. 422, 86 N.W. 417. 


See, Greenberg v. City of Waterbury, 117 Conn. 67, 

167 A. 83; Empire Pipeline Co. v. Dowdy, 177 Okla. 

386, 60 P.2d 757. 

See, 4 Wigmore, Evidence (3 ed.) 8 1167. It is to 

be noted that sworn witnesses may deliver or repeat 
their testimony and point out the objects to which 

they refer. Id. 8 1167. As to official ‘showers,’ 
see 4 Wigmore, Evidence (3 ed.) 6 1167; 6 Wigmore, 

Evidence (3 ed.) & 1802." 


Briggs v.- Chicago Great Western Railway Co., 63 N.W. 2d 
870 (Sup. Ct. Minn.) (Emphasis added) 


The problem has arisen in decisions involving the validity of 


arbitration awards, where the standards of procedural due process are neces- 


sarily less than in a proceeding of this character. In setting 
aside the award of an arbitrator who took it upon himself to view the premises 
without the presence of representatives of the parties, the Court in a lead- 
ing decision on this question said: 

“The fact that the arbitrator in addition to considering the 

testimony of’ the one witness at the hearing, made a hearsay 

investigation in the case on his own initiative, though 

doubtless done with the best intention, is nonetheless mis- 

behaviour which is ground for vacating the award." Park Ave. 

Inc. v. Fergus Motors Inc., 90 NYS 2d 613. 

Under similar circumstances another Court has ruled: 

"Regardless of the Arbitrator's actual motives, the inde- 

pendent inquiry made by him while the matter was sub 


judice was nonetheless misbehaviour prejudicing the rights 
of /the appellant/ within the meaning of the statute...." ““: 


Spitzer Electric Co. v. Fred Girardi Construction Co., 147 NYS 
2d 40. 


Too self-evident to require any citation is the fact that the 
National Mediation Board, having the authority to appoint a committee of 
three neutral persons has the authority to remove any member when he has en- 
gaged in such misconduct as casts doubt on his ability to provide the fair 
hearing the statute requires, From the authorities cited above it is plain 


that the conduct of Mr. Donaldson in participating in an ex parte 
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investigation of facts which one party has urged are material to the decision 
by the Committee is sufficient in itself to require that the Board remove him 
from the Committee. 

But the prejudice to FEIA does not rest alone on the fact that Mr. 
Donaldson permitted himself to be subjected to the ex parte demonstration 

that one of the parties, acting through two of their top officers, had 

arranged for him. The prejudice to the rights of FEIA in this proceeding is 
further aggravated in the fact: (1) that the evidence shows that the demon- 
stration was deliberately designed te shade the facts in favor of the posi- 
tion of one of the parties, and (2) that Mr. Denaldson has admitted having 
drawn some conclusiens frem what was shewn te him. It is possible that if 
permitted to remain en the Cemmittee the conclusions he now has veached may 
be dispelled by ether evidence; but it is equally possible that it may not. 
It is possible that he may ultimately come to realize that the whole line of 
inquiry involved is irrelevant; but it is equally possible that he may not. 
No one will ever be able te be certain -- net even Mr. Donaldson himself -- 


that to some significant extent his ultimate decision in this case was not 


influenced by what was said te him and what he saw that day when FEIA had no 


chance to make sure that what was said te him and what he saw was true. 

The problem that this peses, and the reason that it requires the 
removal of Mr. Donaldson, has nething te de with his honesty or with the 
sincerity of his desire te de justice. He has compromised himself, however 
unintended it may have been, and in se doing he has cast a heavy shadow over 
the integirty of the proceeding, and destroyed the confidence that all parties 
are entitled to have in the fact that this is a fair hearing. And in seeking 


to justify his refusal te face up te the consequences of his indiscretion and 


resign, he has assigned such reasons as create reasonable fear that there 
will be further denials of basic rights if he is permitted to continue. 
The matter has been succinctly stated by the United States Supreme 


Court in these terms: 


“Fairness of ‘course requires an absence of actual bias in 
the trial of cases. But our system of law has always en- 
deavored to prevent even the probability of unfairness." 
In Re Murchigon, 349 U.S. 133, 136 (Emphasis added) 


Or, as another Court has aptly stated: 

"Tt is not enough that the judge, despite his predeter- 

mination of essential facts, may put them aside and 

conduct a fair trial, but that there also shall be such 

an atmosphere about the proceeding that the public will 

have the ‘assurance’ of fairness and impartiality." 

Connelly v. U.S. District Court, 191 F. 2d. 692, 697 (CA9) 

FETA can have no such "assurance of fairness and impartiality” in 
the light of what has happened. The only way in which the cloud can be re- 
moved is for the National Mediation Board to replace Mr. Donaldson. We are 
fully cognizant of the fact that this may cause some delay while a replace- 
ment can be found. We are fully cognizant of the fact that the remaining 
members of the Committee are weary and amxious to bring this matter to a 
conclusion. We trust, however, that those members of this Board will be 
mindful of the fact that: 

"... avoidance of delay cannot justify a tolerance of 

violation of rights fundamental to the administration of 

justice." Montgomery Ward v. NLRB, 103 F. 2d 147, 156 (CA8) 

As noted above, we were given one day to file this motion. The 
Committee has stated that it will resume hearings in this matter with Mr. 
Donaldson, presiding at 10:00 A.M. of the very day that this motion is filed. 
We recognize that this Board will want to carefully consider the arguments 
made herein and the evidence on which it is based. In order to preserve the 


status quo, and prevent further deprivations of our rights while this motion 


ae je 


is being considered by the Board we ask that the Board order the hearings of 
the Committee suspended until the motion has been decided. Our participation 
in the hearing until the Board can act on that request will be under protest 
and without intent to waive any of our rights before the Board or in the 
Courts in this matter. | 

We further request the right to appear before the Board to present 


such further evidence, or argument, as the Board may deem necessary in the 


disposition of this motion. 


Respectfully submitted, 


O. DAVID ZIMRING 


E. L. Oliver By /s/ I. J. Gromfine 
W. M. Homer I. J. Gromfine 
Charles A. Graham Counsel for 
O£ Counsel Flight Engineers' 
International Association | 
1001 Connecticut Avenue 
Washington, D. C. 


Jamary 7, 1960 


AFFIDAVIT 


W. K. McDowell, being first duly sworn, deposes and says: 


That he was the flight engineer on United Air Lines trip No. 743-12 
on December 12, 1959 between Philadelphia, Pittsburgh, Detroit, Chicago and 
Denver. The cockpit crew on this trip consisted of Captain Warren H. LeRoy, 
First Officer Irving Mee, and Flight Engineer W. K. McDowell. | 

That the trip from Philadejphia to Pittsburgh was routine. That at 
Pittsburgh he noticed Clarence Sayen coming aboard as a passenger and so 


informed Captain LeRoy. Captain LeRoy invited Sayen to the cockpit and Sayen 
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occupied the Observer's Seat from Pittsburgh to Chicago. In the course of 
the cockpit conversation it was brought out that J. Glenn Donaldson would be 
flying home for the holidays and also that he was not very familiar with air- 
planes or airline operations. 

That at Chicago Captain LeRoy and Sayen left the airplane together 
and Captain LeRoy carried some baggage for Sayen. At Chicago, before the 
engines were started, Captain LeRoy brought Donaldson to the cockpit and 
introduced him to the rest of the crew. Donaldson remained in the cockpit 
for the entire trip until after the engines were stopped in Denver. 

That during the course of the flight Donaldson asked questions of 
the Flight Engineer and other members of the crew concerning the operation of 
the plane. He asked specific questions concerning the engine analyzer, the 
instruments, controls, how navigation was done, and general questions on 
operation. That during the flight the Captain asked the Flight Engineer to 
disregard the Flight Engineer's paper work, 

That after reaching cruise the Flight Engineer started his normal 
engine-leaning procedure, at which time he was interrupted by the Captain and 
directed to explain the leaning procedure to Donaldson. After one engine had 
been leaned Captain LeRoy again interrupted the Flight Engineer and told him 
to continue the explanation to Mr. Donaldson while he, Captain LeRoy, leaned 
the other engines. 

That during ‘the cruise the Captain gave the Flight Engineer the 
navigational charts and asked him to navigate. The Captain also directed the 
Flight Engineer to make some position reports on the radio. 


That about an hour after take-off the Captain requested that the 


Flight Engineer trade seats with him and directed him to fly the airplane and 


the Captain during this time was engaged in conversation with Mr. Donaldson. 
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Sometime later the Captain traded seats back again with the Flight 
Engineer. The approach and landing at Denver were made with the crew at their 
normal positions and Donaldson remained in the Observer's Seat in the cockpit 
until the engines were shut down. 

That the trip from Chicago to Denver was not typical inasmuch as 
the Flight Engineer performed duties he was unaccustomed to. During the 
course of the flight the Engineer was directed to perform duties normally 
performed by Pilots and the Pilots performed duties normally ouctovand by the 


Flight Engineer. 


Dated at Denver, Colorado this 5th day of January, 1960. 


[s/__W. Ke McDowell 


Subseribed and sworn to before me this 5th day of January, 1960. 


My commission expires April 4, 1962. 


/s/ George J. Francis: 
Notary Public 


AFFIDAVIT 


Fred W. Winkler, being duly sworn, deposes and says: 

I em Vice President of the UNA Chapter of the F.E.I.A. and in the 
absence of President Randall who is presently undergoing transition training 
to the DC-8 Aircraft in Denver, Colorado, I am Acting President of 
said UNA Chapter. 

Flight Engineer W. K. McDowell who served on United Air Lines trip 
number 743-12 on December 12, 1959 is a member in good standing in the UNA 
Chapter of F.E.I.A. On information and belief, Mr. McDowell is also @ So- 
called apprentice member of A.L.P.A. 

Mr. McDowell does not now hold, nor has he ever held, an elective 
or appointive office in the UNA Chapter of F.E.I.A. Mr. McDowell has never 
‘been authorized to represent the F.E.I.A. in this proceeding or in any other 


matter affecting the interests of F.E.I.A. 


Dated at Washington, D.C., this 6th dey of January, 1960. 


[s/ Fred W. Winkler 
Fred W. Winkler 


Subseribed and sworn to before me at my office in Washington, D.C., this 6th 
day of Jamary, 1960. 


[s/ Justus R. Moll 
Justus R. Moll 


My Commission expires Notary Public in and for the 
December 1, 1963 District of Columbia 


AFFIDAVIT 


Charles A. Graham, being duly sworn, deposes and says: 

During that phase of the hearing in the case before the National 
Mediation Board, Docketed as File No. C-2946, which was held on or about 
December 9, 1959 in Room 6355 of the Interstate Commerce Commission Building 
in Washington, D. C., a conference was held among counsel representing the 
parties herein and the members of the Neutral Committee conducting the seid 
hearing. This conference had to do with an offer previously made by a 
representative of United Air Lines to make availeble to the Neutral Committee 
the facilities and equipment of United Air Lines at Denver, Colorado. Specific 
reference was made in the discussion to the possibility that the Neutral Com- 
mittee might be afforded an opportunity while in Denver to observe a cockpit 
flight operation either in similated or training flight on various of the 
aircraft of United Air Lines. : 

The feeling was expressed by some that such an experience might be 
helpful to the Neutral Committee. Specific agreement was noted, however, that 
no such inspection should be made without authorized representation being 
present at all times in behalf of both principal parties in the present pro- 
ceeding. The character of such representation was discussed and it was agreed 
that the presence of counsel would not be necessary so long as a-anly Goates : 
nated representative of each party was present. | 

I have never met nor talked to Flight Engineer W. K. MeDowelll. 

His description of the United Air Lines trip mmber 743-12 on December 12, 


1959 came to my attention through a telephone conversation with another Flight 


Engineer to whom, I was told, he had described the trip. 


Dated at Washington, D.C., this 6th day of Jamary, 1960. 


s/ Charles A. Graham 
Charlies A. Graham 
Subscribed and sworn to before me at my office in Washington, D. C., this 6th 
day of January, 1960. 


[s/ Justus R. Moll 
Justus R. Moll 


My commission expires Notary Public in and for 
December 1, 1963. the District of Columbia 


I, Winfield M. Homer, being first duly sworn, depose and say: 

(1) that I am a representative of Flight Engineers' International 
Association in a representation matter now before a committee appointed by 
the National Mediation Board and Docketed as File No. C-29h6; 

(2) that on December 9, 1959, during the course of the hearings 
before the committee in the Interstate Commerce Commission Building in 
Washington, D. C., there was an off-the-record discussion concerning the time 
schedule for the remainder of the hearings. Present at this discussion were 
the three members of the committee (Me. J. Glenn Donaldson, Mr. George Ss. 
Ives, and Mr. David H. Stowe), Mr. I. J. Gromfine and Mr. Charles Graham, 
Counsel for the F.E.I.A., Mr. Henry Weiss, Counsel for A.L.P.A., and myself. 
There may have been other representatives of the parties present but I do not 
now recall who they were; 


(3) that in the course of this discussion consideration was given 
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to the question of when and where the committee would visit the cockpits of 
the airplanes that had been mentioned in the proceeding and the training center 
of the company, if the committee should decide to do so. In comection with 
that issue, Mr. Gromfine specifically stated that he wished it understood 
that any such visits by the committee, or demonstrations to the committee, 
would be done only at times when the parties had present qualified representa- 
tives who could assure that such demonstrations as were made ae proper. All 
members of the committee indicated their agreement that there would be no 
visiting of airplane cockpits or training centers by the commlibes without 
giving the parties an opportunity to have qualified representatives present. 
Dated at Washington, D.C., this 6th day of Jeary, 1960. 


[s/ Winfield M. Homer 


Winfield M. Homer 


Subscribed and sworn to before me at my office in Washington, D. C., this 6th 


day of January, 1960. 


s/ Justus R. Moll 

Justus R. Moll 
My Commission Notary Public in and for 
Expires December 1, 1963. the District, of Columbia 


I, I. J. Gromfine, being first duly sworn, depose and say: 
(1) thet I am Counsel for Flight Engineers' International 
Association in a case before the National Mediation Board, Docketed as 


File No. C-2946, a representation dispute involving certain employees of 
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United Air Lines, the aforesaid labor organization, and the applicant, Air 
Line Pilots Association International, which dispute has been submitted to a 
three-man committee consisting of J. Glenn Donaldson, George S. Ives, and 
David H. Stowe, by the Netional Mediation Board for consideration as to some 
of the issues; 

(2) that on December 9, 1959 the hearing before the committee 
wes in progress in Room 6355 of the Interstate Commerce Commission Building 
in Washington, D. C.3; 

(3) that on that date during a brief recess the aforesaid committee 
hed an off-the-record discussion with Counsel, including, among others, myself, 
Mr. Charles A. Graham and Mr. Winfield M. Homer, as representatives of the 
F.E.I.A. and Mr. Henry Weiss, representing A.L.P.A.; 

(4) that the aforesaid off-the-record discussion had to do with a 
matter of the remaining’ schedule of the hearing and the submission of briefs 
and the holding of the committee's executive session; 

(5) thet in the consideration of this matter, discussion was had 
of where and under what circumstances the committee might take advantage of 
the offer that had been made by the management to "view the premises," i.e., 
to visit the cockpits of the airplanes involved and to visit the company's 


training center; 


(6) that in the course of said discussion, I stated that any 


viewing of the premises, whether it includes the cockpits of the planes or 
the training center, would have to be done only at such times as a qualified 
representative of F.E.I.A. could be present, together with the committee and 
representatives of the other parties, so that such evidence as is elicited 


through such view of the premises could be assured of fair presentation; 


(7) that each member of the committee acknowledged the merit of my 
request that there be no viewing of the premises without the <tasends of 
qualified representatives of the parties and the discussion was terminated with 
the understanding that there would be no viewing of the premises without giving 
all parties an opportunity to have qualified representatives present. 

Dated at Washington, D.C., this 6th day of January, 1960. 


[s/ 1. J. Gromfine 


I. J. Gromfine 


Subscribed and sworn to before me at my office in Washington, D.C., this 6th 


day of January, 1960. 


s/ Justus R. Moll 
Justus R. Moll 
Notary Public in and for 
My Commission expires the District’ of Columbia 
December 1, 1963 


EXHIBIT B 


NATIONAL MEDIATION BOARD 


WASHINGTON 


In the Matter of the Application of 


AIR LINE PILOTS ASSOCIATION, INTERNATIONAL 


alleging representation dispute pursuant to 
Section 2, Ninth, of the Railway Labor Act 

FILE NO. C-2946 
and 


FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION 
February 5, 1960 
involving employees of 


UNITED AIR LINES INCORPORATED 


. 
: 
. 
. 
> 
. 
: 


This matter comes before the National Mediation Board upon the motion 
of the Flight Rngineers' International Association (hereinafter referred to 
as FETA), for an order removing and replacing J- Glenn Donaldson as a member 
of the committee of neutrals (hereinafter referred to as Committee) which was 
appointed by the National Mediation Board (hereinafter referred to as Board ) 
under the provisions of Section 2, Ninth, of the Railway Labor Act (herein- 
after referred to as Act), and for further order directing the Committee to 
suspend hearings in the matter heretofore referred to said Committee until an 
opportunity has been had for the Board to consider the motion of FEIA. 

On Jamery 7, 1960, the Board, in a letter directed to counsel for FEIA, 
declined to request the Committee to suspend its bearings and directed that 
the hearings be continued pending examination of the motion for removal of 


Mr. Donaldson and action thereon. 


Counsel for FEIA also requested that the Board hold a hearing 
on the motion of FEIA. ‘The Board has examined the transcript of the hearing 
before the Committee, particularly Volumes 13 and 14, and has carefully 
examined the affidavits filed in support of the motion and can find no 
justification for holding a hearing on the motion for the reason that the 
pertinent facts are not in dispute. 

The basis for the motion as set forth by counsel for the FEIA 
is that Mr. Donaldson engaged in conduct which denies to FEIA due process 
and prejudices its rights in the proceedings of the Committee. : 

The pertinent facts are that on December 12, 1959, Me. Donaldson 
rode in the cockpit of the airplane in which he was ticketed from Chicago, 
Tlinois, to his destination, Denver, Colorado. He aid this at the invite- 
tion of Mr. Leroy, the Captain in charge of the flight, and who is also 
@ member of the Air Line Pilots Association, International (iecetnarden 
referred to as ALPA). Serving as flight engineer aboard this flight, 
and present during Mr. Donaldson's visit, was a Mr. McDowell, gets 
but not an officer of FEIA. Mr. Donaldson conversed with the pilot and 
the flight engineer on both the features of the cockpit and the operation 


of the flight. 


The record shows further that it was contemplated by the parties 


that the Committee might inspect the cockpit of certain airplanes in 
which @ flight engineer was employed or not employed and it appears that 
on Saturday, the 9th day of Jamuary, 1960, the committee, in the presence 
of representatives of both ALPA and FEIA, visited and examined certain 
types of airplanes at the Washington National Airport. : 

The essential question before the Board is whether pales the 


information that was gained, such as it may have been, by Mr. Donaldson 
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in bis ride from Chicago to Denver destroyed in any way his "neutrality." 


It is inconceivable that the parties would expect the Committee to operate 
in a vacuum and it would seem to make little difference whether the informa- 
tion obtained by Mr. Donaldson was obtained at the time of the hearing or 
whether he may have obtained similar information long before the hearing 
ever started. 

Mr. Donaldson is known to have wide experience as an arbitrator 
and a referee in labor disputes of many kinds. He is treined in determining 
issues based upon the records that are laid before him by the parties. 

The Board has confidence in Mr. Donaldson and fully expect the Committee 
will discharge its duty as requested by this Board in a fair and impartial 
manner. There is nothing in the record that would indicate to us that 

the FEIA has, in any way, been prejudiced by the conduct of Mr. Donaldson 
or that due process has been denied the Flight Engineers’ International 
Association. ‘The record does not contain any facts which would lead this 
Board to believe that the neutrality of Mr. Donaldson has been impaired in 


any way. —s 


ar. 


‘ 
It is, therefore, the order of the Board that the motion of FEIA 
be and it is hereby denied. 


By direction of the NATIONAL MEDIATION BOARD. 


E. C. Thompson 
Executive Secretary 


EXHIBIT C 


BY A COMMITTEE APPOINTED BY THE 


NATIONAL MEDIATION BOARD 


In the Matter of the Application of: 

AIR LINE PILOTS ASSOCIATION, INTERNATIONAL 
alleging representation dispute 
pursuant to Section 2, Ninth, of 
the Railway Labor Act 

and 
FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION 


Involving employees of 


- 
. 
. 
. 
. 
ry 
. 
. 
. 
. 
: 
. 
: 
. 
: 
. 
: 
Py 
. 
. 
° 
- 


FINDINGS UPON INVESTIGATION 


January 17, 1961 


On November 16, 1959, upon prior notice to the parties of intent 
so to do and pursuant to authority granted by Section 2(1) Ninth of the Rail- 
way Labor Act, the National Mediation Board entered an order Scfcintany a 
committee of three neutral persons to exercise the functions and duties pre- 
scribed therein with respect to an application filed with said Board by the 
Air Line Pilots Association, International, alleging the exixterce ofa 
representation dispute involving employees of United Air Lines, Incorporated. 
The application has reference to those employees of United performing duties 
of flight deck crew members in the job classifications of pilot or captain, 


reserve pilot, copilot and second officer or flight engineer. 


Bien a 


At the time the application was filed, employees in the job 


classifications of first pilot, reserve pilot and copilot, hereinafter 
sometimes referred to collectively as pilots, were represented by the 
applicant, Air Line Pilots Association. Employees in the job classification 
of flight engineer were represented by the Flight Engineers' International 
Association. 

The parties and the three neutrals composing such Committee, 
namely, J. Glenn Donaldson, Denver, Colorado, Chairman, George S. Ives and 
David H. Stowe, both of Washington, D. C., were convened at Chicago, Illinois, 
upon the first day of December, 1959, and hearings continued upon sundry dates 
and places thereafter until June 23, 1960. Intervention was sought by and 
granted to the following at the opening of the hearings: 

International Association of Machinists 

Railway Labor Executives Association 

Air Line Stewardesses 

Transport Workers Union of America. 

A representative of United Air Lines was present at the invita- 
tion of the Committee for the purpose of giving such factual information 
bearing upon the issue involved as the Committee might request. It should be 
noted that this is the first occasion, since the adoption of permissive 
legislation in 1934, that the National Mediation Board has created a neutral 
committee to decide class or craft issued in a representation dispute. 

Because of the voluminous record, 595 exhibits and 5121 pages of 
testimony adduced over 40 days of hearing, the filing of briefs and proposed 
findings were not completed until December 5, 1960. ‘The hearings were then 
not formally concluded, but held open until such time as the Committee could 


determine whether additional information was required from the parties. 


THE ISSUE 


The sole function of a Committee such as this is to determine the 
craft or class of employees who are to be grouped together for the purpose of 
representation. As applied to this case, we mst determine whether flight deck 
or cockpit crew members on United Air Lines, Inc., (2) should participate as 
@ group in the selection of a common representative for the purpose of col- 
lective bargaining, or whether the flight engineers comprise a separate craft 
or class and thus are entitled to vote separately from the pilots in any 


! 


representation election. 


THE DEVELOPMENT OF THE DISPUTE 


It is important at the outset to trace the development of the 
make-up of the cockpit crew and the changing responsibilities of such crew 
members. : 

At the beginnning of commercial aviation, it was a single pilot 
who was principally engaged in the flying of the mail. 

With the advent of passenger carrying planes as we know them, the 
Ford, Lockheed and DC+3 of the pre-war era, a second pilot was added and this 
crew complement continues to this day in planes of less than 80,000 pound 
take-off weights, notably the Convair, Viscount and Do=3's now flying the 


shorter routes of the major carriers and feeder lines. 


(2) The Committee recognizes that there are sometimes other personnel present 
in the cockpit of certain overseas equipment such as navigators and in 
rare instances, radio operators. No testimony was adduced by the parties 

relevant to their functions and duties and tte refore our findings and conclu- 

sions are restricted solely to the pilot-flight engineer classifications. 


The third crew member, the flight engineer, was first used by 
certain carriers flying oceanic flights under contract with the Air Transport 
Command during World War II. ‘Then, because of the paucity of repair facilities 
over the far flung routes, a ground mechanic was placed aboard whose principal 
fimction was to make such repairs as he could where adequate ground personnel 
was not available. 

Prior to the war, United Air Lines, Inc., on May 17, 1940, had 
announced a program to add flight engineers to the crew complement of the 
DC-4's which were to be placed in service in the Spring of 1941. The qualifi- 
cations of flight engineers were briefly as follows: high school education 
or equivalent, three years experience with United in mechanical bracket, 
Airplane and Engineer-Mechanics License. United's flight engineers were ex- 
pected to monitor and adjust mechanical detail in flight and assist pilot in 
establishing and maintaining desired engine operations in flight. At inter- 
mediate fields where personnel was not familiar with Dc-4 transport, the 
United's flight engineer was to be in charge of all mechanical work done on 
the plane. The additional crew member at that time was not required by the 
Air Transport Command or by Civil Air Regulations, but was optional on the 
pert of the carrier. This program was never effectuated on United's domestic 
flights but was used only on United's military operations beginning in 1942. 

In 1947, several commercial airplane accidents led to the creation 
of a Special Board of Inquiry by then President Truman. The recommendation 
of this special board was that the Civil Aeronautics Board should have a 
hearing to determine whether or not additional help in the cockpit was re- 
quired to assist the pilots of commercial aircraft. After such hearing, and 


on April 14, 1948, the Civil Aeronautics Board issued a regulation effective 


the following December, stating in part: 
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" seeean airman holding a flight engineer's 
certificate shall be required golely as a 
flight engineer and on all other aircraft 
certified for more than 80,000 pounds maximum 
take-off weight." (Emphasis supplied.) 


This regulation had application on various aircraft then in use 
such as Douglas DC-6 and Boeing 377. The regulation, in part, stated: 


" .e-eThe Board has concluded that the mitiplicity 
of instrumentation and complexity of operational 
controls on certain of these aircraft limit the 
pilot's ability to focus attention on all the 
critical instruments and controls. It is believed 
that a competent flight engineer, by assuming certain 
mechanical duties, will enable pilots to concentrate 
on actual flight of the aircraft, radio operation, 
and receipt of traffic control clearances, particu- 
larly during instrument conditions where this is , 
imperative." 


Several carriers raised objection to the use of the work "solely" 
in the portion of the regulations first quoted above. We quiets portion 
of a letter addressed to C.A.B. by one of the carriers, Pan American, which 
is typical of such objections: 


"The phrasing of the regulations may raise 
innumerable jurisdictional disputes with 

the various labor unions and it could also 

cause great difficulty in settlement of other 
labor problems. ‘The present language would 

tend to restriction of the air carrier's freedom | 
of action in developing miltiple function programs 
for flight crews and better utilization of crew | 
time without in any way affecting the safety of 
operation....." 


The phrase "solely as a flight engineer" was deleted in the final draft of 


the Regulations. 

The above events seem of some pertinency to the metter before the 
Committee. If the regulation had remained in its original form, weight would 
have been given to the argument that the governmental agency charged with the 


responsibility for air safety, had determined that the sole attention of one 
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crew member was required in respect to the mechanical duties entailed in 
flying the plane of the types covered by the Regulation. With the deletion 
of the aforementioned clause, the door was left open to the full crew utili- 
zation concept then and since followed by certain airlines. 

The sole description of the flight engineer's function appearing 
in the Civil Air Regulations reads: 

"Plight Engineer: A flight engineer is an 
individual holding a valid flight engineer certifi- 
cate issued by the Administrator and whose primary 
assigned duty during flight is to assist the pilots 
in the mechanical operation of an airplane." 

The duties and station of flight engineers was left to the discre- 
tion of the individual carrier. United Air Lines at this time delineated 
the duties of a flight engineer, in part, as follows: 

" .eeegenerally speaking the Second Officer 
will have very few specific duties in the 
cockpit to perform, but will act as a monitor 
in the operating condition of the airplane 
and its component units .cccccccee’ 

Two patterns of implementation of the 1948 regulation evolved in 
the industry. One group of carriers determined to utilize persons with 
mechanical background as flight engineers. In most instances this has re- 
sulted in the recognition for bargaining purposes of a separate labor organi- 
zation to represent flight engineers. The second group of carriers chose 
to implement the regulation by assigning pilots holding flight engineer certi- 
ficates to the third seat. In such instances, a single flight deck labor 


representative exists. 


United, in 1943, by bulletin further elaborated upon the flight 


engineer's qualifications and duties on its war-time transoceanic flights. 
It called for an Airplane and Engine Mechanic's license, and in addition 


thereto that he have a thorough knowledge of the aircraft engines, pertinent 


sees 


engine instruments and related equipment to be utilized by him in flight. His 
duties were to make certain that the airplane was properly serviced prior to 
departure. During flight, he was responsible to the Captain for the proper 
mechanical functioning of the airplane and any other duties which the Captain 
might indicate. At stations enroute he was responsible for the proper ser= 
vicing and correction of any mechanical irregularities. In addition, if 
necessary, he could be stationed for a period of several months at inter- 
mediate stops for ground duty and for flight duty originating at these points. 
During the war period, United's flight engineers were foe represented 
by a labor organization. They did, however, negotiate upon a Committee basis 
with the Company conceming their working conditions and salaries. After the 
wer and on April 17, 1946, an agreement applying solely to the Ccergny te 
military operations was negotiated. This contract gave certain rights to 
fli ght engineers in the event the Company should use flight engineers on 


its commercial operations, provided the employees could meet the job 


qualifications established by the Company. 

Later, United unilaterally decided to utilize furloughea pilots 
as the third crew member on its DC-6 equipment which was subject to the 
aforementioned C.A.B. Regulation of 1948. The ee eees were to be trained 
at United's own schools and qualified as Flight Engineers at United's expense. 
Negotiations with ALPA, the pilot's union, were undertaken but bogged down 
over the issue of seniority. The dispute came to a head following furlough 
of copilots senior to previously furloughed copilots who were being trained 
as flight engineers by United, some 88 in number. ALPA insisted that despite 
the fact that training was underway, the Compeny would bave.to train the senior 
furloughed men, this to conform to the principles of basic seniority. Failure 


to resélve this dispute, because of the then financial inability of the 
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Company to accede to the ALPA demands, led to United's decision in 1949 to 
drop the pilot qualification of its third crew member. 

With the removal of the pilot qualifications, United's twenty 
former war-time flight engineers sought to be re-employed as flight engineers. 
Tre Company recognized this group's rights under the Flight Engineers 
Association Contract of 1946. ‘The Association notified the Company that it 
had affiliated with the Flight Engineers International Association (FEIA) 
and en agreement was entered into on June 6, 1949. The contract ran until 
April 1, 1950. Application for a representative election was filed with 
the N.M.B. by the Air Carrier Flight Engineers Association, an affiliate of 
ALPA, and on July 5, 1949, after an election, that organization was certified 
as the new collective bargaining agent for flight engineers. 

At a subsequent election on November 6, 1951, FEIA was successful 
and negotiations for an amended contract followed soon after. Negotiations 
failed and ultimately a strike occurred on November 5, 1952. A new agreement 
was executed in Jamuary 1953, between the Company and FEIA. 

In the meantime, United had offered all openings for copilots to 
qualified flight engineers. When the offer was first made in 1950 approxi- 
mately one-third of the former copilots serving as flight engineers returned 
to the position of copilots. The need could not be satisfied from this source ::..° 
and for a period pilots were hired from outside the Company. 

In February 1954, United publicly announced its return to the pilot 
qualified flight engineer program. As a result of this policy, all hired 
thereafter were trained not only as engineers but as copilots and assigned to 
the line as copilots for one day to establish seniority position and were then 
furloughed and assigned as flight engineers until they could be recalled as 


pilots. These new hires thus acquired both a pilots and flight engineer 


ees 


seniority number. While serving as a fii ght engineer, they would maintain 


put not accrue seniority on the pilot's seniority list. 

At this time United offered to all former pilots on the flight 
engineer's lists an opportunity to transfer to copilot with no loss in 
longevity for pay purposes, and many accepted transfer. 

The flight engineers did not accept the above developments without 
dissent. When the FEIA-United agreement was next amendable on February 1; 
1955, it was opened by the Union. FEIA summarized its position as follows: 

1. That the minimm prerequisite for future flight _ 

engineers should be that they possess an Aircraft | 
and Aircraft Engine Mechanic license. 

That future flight engineers should come first 
from qualified men from the Company's maintenance | 
and engineering department before any other source 
was resorted to. 


That all flight engineers work belongs to et 
engineers and to no other craft. 


That men leaving the flight engineer's job should 
lose all claims to flight engineer seniority as 
soon as they transfer to another job. (At the time 
the Agreement provided for 180 day seniority grace 
period in case of transfer to pilot duties. ) 

5. That a Union Shop and dues check-off be established. 

Failing of agreement, a 51 day strike of flight engineers ensued 
terminating in a compromise settlement on December 14, 1955. United was able 
to continue flight operations during the strike by use of pilots qualified as 
flight engineers in the third seat. Under the settlement agreement, the 
Company agreed that it would not establish a qualification that flight engineers 
mist be qualified as a pilot prior to assignment on types of aircraft then in 
use by United. It also was to offer all flight engineers training et Company 
expense which would qualify them to take C.A.A. examinations for @ Commercial 
Pilot's license and an instrument rating. 
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Pilot's license and an instrument rating. United further agreed that if it 
required that a flight engineer have pilot qualifications in order to fly 
new type aircraft and any engineer is refused assignment thereto because he 
is not pilot qualified, he could continue to fly as flight engineer on other 
equipment in respect to which the Company had not established such qualifi- 
cation, in accordance with his seniority, or if he preferred to leave the 
Company, he would be paid one year's severance pay. Another commitment 
given by the Company was that it would not negotiate any agreement which 
would place a flight engineer in a lower position on any seniority list of 
those performing flight engineer duties than the position he presently 
occupied. 

Of particular pertinency to the instant case was the agreement that 
the Company would discontinue the practice of putting newly-hired fli ght 
engineers on the pilot seniority list for one day and then furloughing them 
prior to assigning them as flight engineers. This left the pilot-trained 
flight engineer with no established means by which he would normally progress 
to pilot when a vacancy arose. The Company attempted to supply a progression 
bridge between the two crafts or classes by unilaterally establishing a call- 
up list. Under this procedure when pilot-engineers were hired, they were 
given an opportunity to have their names placed on the bottom of the call-up 


list if they met additional requirements established by the Company. As the 


Company required copilots,it would offer the job to the employee at the top 


of the call-up list. 


During the period 1955 through 1957, 732 student pilot-engineers 
were assigned to the United Air Lines Training Center. 


In August 1957, FEIA gave notice of contract reopening. Two of 


the proposals for change which accompanied said notice are relevant to the 
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instent inquiry. It was proposed that the section of the existing agreement 
relating to "Qualifications" be dropped and that pilot qualification for 
employment as flight engineers on equipment subsequently soquired by United 
be eliminated. This demand upon United to discontinue its pilot-engineer 
program brought about a cleavage between those in FEIA ranks who were pilot 
qualified and those who were not. A separate organization, United Flight 
Crew Members Association (UFCMA) came into being the following month. It was 
purportedly organized to reflect the pilot-engineer point of ieee A repre- 
sentation election was hela in November 1957, and the FEIA prevailed over 


the UFCMA. 


Eventually a contract between United and the FEIA was igigned on 


December 6, 1958. Among its provisions were the following: 


1. The unilaterally established call-up list for 
copilot positions was negotiated into the contract. 


2. That flight engineers possessing pilot qualifica- 
tions would be required on United's turbine aircraft. 


That flight engineers transferring to copilot 
position would have their flight engineer 
seniority protected for a period of time equal 
to the number of days that they had worked as 
Plight rs, but in no event less then 
1100 days. 


This current FEIA-United agreement, which runs to June 1, 1963, 
with right to reopen on June l, 1961, in respect to certain subjects including 
turbine aircraft, contains the following provisions dealing with pilot 


qualifications: 


"B. A Flight Engineer to be eligible to qualify 
for transition training as a Flight Engineer on the 
Company's turbo-jet aircraft shall be required to: 


(2) This provision was not given retroactive effect. Crossovers occurring 
prior to October 1, 1957, possessed such protection as was! contained 
in the FEIA-United agreement in effect at tle time of cross-over. 
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"), Hold currently effective flight engineer 
certificate. 


2. .eee(Re physical examination )..... 


3. Hold a Commercial Pilot License with 
instrument rating. 


kh. Successfully complete a flight training course 
establi shed by the Company for Flight Engineers. _ 
Such course shall be titled the Flight Engineer 
Proficiency Training Course and is designed to 
enable Flight Engineers to achieve that flight 
proficiency which will enable them to temporarily 
relieve other cockpit crew members and to insure 
that such Flight Engineers will have a sufficient 
level of flight experience for Flight Engineer 
transition training on turbo-jet aircraft. Those 
Flight Engineers who have successfully completed 
the Company's initial Flight Officers Training 
Course in ‘CV-340 aircraft will be considered as 
having satisfied the requirements of this sub- 
paragraph." 
",..eeAny Flight Engineer with seniority #1 through 
#251 on the Flight Engineer's System Seniority List 
dated January 1, 1958, who does not choose to 
qualify or fails to meet the qualifications as 
specified in Paragraph B above shall on January 1, 
1963, elect one of the following alternates: 


"1. If he prefers to leave the Company he will be 
paid Twenty Thousand Dollars ($20,000.00) as 
severance pay under the terms and procedures 
specified in Paragraph K-3 of Section V of 
this Agreement, or 
Continue to fly on piston type aircraft re- 
quiring a Flight Engineer in accordance with 
his seniority.” 
DISCUSSION 
Two facts must be recognized at the outset. First, that there has 
never before been an application to the NMB requesting that a representative 
of the craft or class of flight deck crew members be certified by the Board. 


Prior airline representation cases involved only a determination of 


the organization to represent a group previously agreed upon by the 
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perties, or involved only the flight engineers and mechanics. Thus, the 
question before the Committee is one of first-impression. Second, that when 
governmental participation in the determination of craft and eee issues 
oceurred in the rail and air transportation industries, the two branches were 
in entirely different stages of maturity. ‘The means and methods of rail 
transportation had reached full development and were fairly uniform through- 
a ate Uniform also was the use of personnel on one railroad 
as compared to another. A locomotive engineer was @ locomotive engineer and 
= ttsesnn ‘ase tivemie with mlaivec Guttes poh staeaien eterna ress 
found. By then the railroad personnel had in general aligned itself in one 
or another recognized craft or class for representation parcoaces The 
National Mediation Board has traced this development in an earlier case and 
we believe that it bears repetition herein. : 


The first craft organizetions of record in the railroad industry 


were the so-called "operating" brotherhoods, comprising the employees in 


train, engine and yard service of the rail carriers. Starting in the 1870's, 
organizations were developed among brakemen and yardmen, locomotive engineers, 
locomotive firemen, including hostlers and outside hostler Bees and 
conductors. These employees have through the process of eect ioe and self 
organization developed among themselves five recognized and ES, crafts 

or classes. These crafts were quite generally recognized and established 

on all roads and lines long before World War I, the Transportation Act of 1920, 
and the Railway Labor Act of 1926, as amended. ! 


(3) che Zbiiécad tutantay ame mst been sities tha Samet p eee ae eee 
since 1934. This bas come mainly through change of motive power from the 
steam locomotive to the diesel, the improvement in rolling equipment, and 
by the development and installation of improved signalling and commmication 
systems. Realignments in certain areas may follow, but within | established 
craft lines. 


-R- 


Later, during the period 1890-1910, employee representation by labor 
organizations spread through the so-called "non-operating" employees of the 
rail carriers, the clerical employees, the shopmen, the telegraph and commmica- 
tion employees, the train dispatchers and signalmen. Such organization was 
somewhat spotty and craft lines were more or less fluid until World War I. Then 
this fluidity respecting craft lines and jurisdiction over the various classifica- 
tions in the non-operating field became crystallized and well defined for the 
first time during the period of federal control of the rail carriers during 
World Wer I. General Order 27 and its supplements, issued by the Director 
General of Railroads in 1918, sharply defined the various occupational groupings, 
and these were carried over into the national agreements made by the Director 
General in 1919. Decision 222 of the United States Railroad Labor Board and 
the addenda thereto, issued under the authority of the Transportation Act of 
1920, ordered the employers to make various rules and employee classifications 
effective as of December 1, 1921. 

The United States Railroad Labor Board went out of existence in 1926 
by the enactment of the Reilway Labor Act and the establishment of the United 
States Board of Mediation, the predecessor agency of the National Mediation 
Board. The new law made no provision for the disposition of representation 
disputes except through mediation efforts of the Board of Mediation. This 
situation was changed by the passage of the 1934 Amendments to the Railway 


Labor Act, in which Sections 2 and 3 were added and the present National Media- 


tion Board was created. (Chicago, Milwaukee, St. Paul and Pacific Rd, Co-» 


Case No. C-2279, April 26, 1955.) 
It will be seen from the foregoing that when the present Board com- 
menced operation, the crafts or classes of rail employees had quite firmly 


jelled. It would not be accurate to say that no questions concerning craft 
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lines remained after some sixty-five years of evolution, but those which did 
arise were for the most part efforts to regain lost ground resulting from 
strikes and the depression of the 1930's or concerned periphery issues of no 


great moment. 


Generally speaking then, we find that the years have brought with 


them a high degree of crystallization in crafts and class lines on the rail- 
roads. This we do not find in the comparatively new air carrier industry and 
in particuler with reference to the classification of aircraft flight engineer 
here involved. Technological change, differences in equipment ena individual 
company policy, governmental regulation and labor bargaining have had such 
impact upon the enctions and duties of the flight engineer during the short 
twenty year life of such classification as to even make its name @ misnomer 
on some air lines. | 

Three patterns of use of the third officer or flight engineer have 
evolved since their initial employment during World War II. | 

Certain airlines, in fact the majority of the larger haters: have 
retained the original specialist concept, namely, that the flight engineer is 
basically a person with a mechanical background engaged in smscbucitcal rather 
than piloting duties. While the equigment in use in the past has hed some 
bearing upon his use and station, he generally has a separate catia gnats 
engaged in the monitoring and adjustment of the system units. He is not 
required to be pilot trained. : 

The second group of airlines have recruited the flight engineer from 
the pilot ranks; he is certificated both as a pilot end as a flight engineer 
ssl Tin Sisbancusiees Sl umtouias chew weitene <a pecrreatan erremarttes: 

The United constitutes a third group in some respects similar but a 
shade different to the second group. On this airline the Company has offered 
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dual training and in fact requires a pilot certificate of flight engineers as 
a condition of assignment to jet aircreft. While this Company has not 


consistently adhered to the pilot training program since its wartime employment 


of flight engineers, it has since 1954 done so. It would seem firmly committed 


to such a program in the future. Flight personnel are recruited upon the besis 
of progression from flight engineer to copilot to captain. He must pass pilot 
aptitude tests as ea condition of employment. He is believed to be sufficiently 
trained in flight duties to be capable of taking the copilot's seat in case of 
emergency and to assist the pilots generally in their flight duties. 

We further find no unanimity in voluntary grouping of employees on 
the airlines for representative and collective bargaining purposes but rather, 
two groupings. Dual representation of flight deck crew menbers is present in 
those airlines using men with mechanical backgrounds but without pilot qualifi- 
cations as flight engineers. Generally in their operations through mitual 
agreement, the flight engineer is recognized as a separate craft or class for 
bargaining purposes and is represented by a union other than those representing 
the pilots. Single crew representation is usually found, on the other hand, 
on those airlines which require the third crew member to be a pilot and also 
qualified as a flight engineer so as to permit cross utilization of its crew 
in flight. 

We camot adjudge correctly the significance of these differences in 
the two above groupings based solely upon the number of companies presently in 
the respective groups, nor upon the number of employees involved. Change in 
character of personnel and their functioning can speedily follow changes in 
operating power, directional control, mergers or governmental dictates to which 
this ever-changing, dynamic industry is subjected. Indicative of such change 


we 
in governmental influence upon the subject is the transfer in October of 1960 
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of the flight engineer training program from the Maintenance Division of the 
Federal Aviation Administration to the Operations Division. | i 

We have earlier traced the evolution of air transportation from the 
single to the twin to the four-motored propeller driven Senee: end now the 
jets. : 

Cockpit personnel on United has adjusted to equipment changes in 
respect to numbers, classifications, and functions. No flight: crew member 
has changed in concept as much as that of the flight engineer. Initially there 
was no question but what he was simply an airborne ground mechanic. If condi- 


tions had remained static, the specialist concept would have considerable 


validity in the case before us. However, through selection, training and use 
during the intervening decade, his resemblance is more accurately that to a 
pilot than to a mechanic. In today's jets, in-flight repair or trouble shooting 
is virtually impossible. Any repairs needed are a ground force mechanical 
function. The pilots on United are trained and capable of taking over and 
performing all of the functions of the Flight Engineer. This cross-training 
and cross-utilization of flight deck crew has destroyed any distinguishing 
features between members of the crew upon which a craft or class determination 
would have any real basis. The crew in essence 1g a sig a meraetng crak each 
member with certain primary responsibilities but still ea single wit engaged in 
flying an airplane. Future technological change could ikewise result in a 
change in the present concept of the pilot. The only thing certain vould 
appear to be that a flight deck crew of some sort will continue, at least any 
permanent classification of cockpit personnel would appear to rest upon such 
concept. That the crew function eventually may be only to monitor and adjust 

to conditions is not beyond the realm of possibility. We deal here with an 


industry which is on the threshold of producing planes that may well be the 
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prototype of commercial airlines, capable of attaining speeds up to 4.000 miles 


per hour, flying at altitudes of between fifty and one hundred miles and more 
probably operated by ground-based automatic computer controls rather than by 
pilots and flight engineers as we know them today. Clearly, such an industry 
cannot be controlled realistically by the same craft criteria as pertains to 
the railroads. 

The National Mediation Board, in 1947, refused to apply the railroad 
craft or class pattern to comparable airline employees, stating: 

"Such considerations fail to take into account the differences 

between railroads and airlines in operating problems and condi- 

tions, duties of employees, job titles and job relations. While 
both are transportation industries, the simple fact that planes 

fly in the air makes for numerous operational problems which are 

not present on railroads." 

(In the Matter of Representation of s of the National 

Airlines, Inc., et al, 1 Determinations 23, 432. 

In face of the lack of wanimity in the industry in general and on 
United in particular with reference to selection, training, use, representation 
and lack of permanency in respect to any of these factors in this dynamic and 
rapidly changing industry, we find no fundamental principle upon which to 
determine that the flight engineer on United is required to be considered as 
@ separate craft or class for representation purposes. 

Another factor supports the whole crew concept on United. While the 
testimony showed, to the credit of United flight deck personnel, that dual 
representation in the cockpit had not resulted in dissension to an extent 
that it interfered with the safe operation of the airplane in flight, that 
possibility does exist. What was shown upon United, through the testimony of 
witnesses, was a sharp division within the flight engineers ranks itself. On 
one hand are the pilot trained engineers who look upon the flight engineers 


position basically as a stepping stone to their ultimate wearing of the 


ates 


captain's braids. On the other hand, there are those why by choice, age, health, 
or the risks of being moved from preferred bases, are not so motivated. 

We next consider to whet extent past history in bargaining and Board 
certifications are deemed binding upon the Board or this comnittee in determin- 
ing craft or class questions. We have previously noted that flight engineers 
have had their separate bargaining representation on United Airlines since 1949. 

In the National Airlines Case, 1 Determinations 423, the Board, over 
objections, established a craft or class of clerical and office employees 
including office attendants, store employees, fleet service employees and 
passenger service employees. Prior to this determination, the Donna had con- 
ducted representation elections involving part of the newly determined group, 
the stockroom or store personnel in seventeen separate cases. Nevertheless, 
when its new investigation resulted in a finding of similarity of job 


function, responsibilities and commmity of interest, it did not hesitate to 


include previously separated groups in the more comprehensive craft or class 


described above. 
Aurora & Railway Co., 1 Determinations 229, the 

Board stated: 

"To accept the argument that crafts or classes mst be 

determined by the Agreements that have been made on the 

particular carrier, that is of any grouping of employees, 

even 2 single group including all the employees of a | 

carrier as in this case, would be to extinguish the idea 

of craft or class entirely despite the terms of the | 

Railway Labor Act.........." 
The Board looked to specific work, skill and position rather than past grouping 
under labor contracts. 

The above determinations reflect that while past groupings are a 
factor in determining the proper class or craft such groupings are not the 


controlling consideration. 


A minute point by point comparison of the component parts of that 
which goes to make up the respective jobs of flight engineer and pilot is not 
called for. The National Mediation Board, in its past decisions, has recognized 
that the work of all employees treated as comprising a class or craft need not 
be absolutely identical it is sufficient if the general characteristics of the 
work and conditions surrounding it are similer. This approach is traditional, 
having its basis in Decision No. 277, United States Railroad Labor Board, in 
re Railway Employees Department, AFL (Federated Shop Crafts) v. T. & P. Ry- 
Co. (Sept. 27, 1921). 

In view of the rapid technological developments in the air transporta- 
tion industry, our comparisons are made, insofar as possible, upon the basis 
of the training, skills and responsibilities attendant upon the operation of 
modern day equipment. 

Obviously the two jobs, pilot and flight engineer, mist be performed 
in close cooperation. Perhaps the only situation in which need of teamwork is 
comparable is that of the chief surgeon, the assistant surgeon and the 
anesthetist in conducting a major operation. Each complements the specialized 
skill of the others; each could, in case of emergency, relieve the others. The 
fumctional relationship of a captain and engineer on a ship is not comparable, 
as counsel for FEIA suggests. The Captain on the bridge end the Engineer in 
the bowels of the ship mst act in close cooperation at all times but their 
fumctions are completely dissimilar and it is never expected that one will be 
called upon to perform the other's work, even in time of emergency. 

With the introduction of the DC 8 jet, United instituted a special 
training course for that aircraft. Through agreement, all flight engineers 


operating on that type of equipment are required to be pilot-qualified. The 


pilot-qualified flight engineers and pilots attended the same ground school 
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classes on this new plane. In the flight training and similator part of their 


training, they were separately instructed and exemined. For reason that the 
interchange in a cross-utilization crew is intended to be between the first 

officer (copilot) and second officer (flight engineer), a comparison of time 
devoted respectively in flight training in the plane and in the! simiator is 
shown: 2 


In Airplane First Officer Second Officer 
(Copilot) (Flight Engineer) 


Familiarization and Landing 2:00 hours 1:00 hour 
Approaches and Landings 2:30 hours 1:30 hours 
Familiarization, Flight 

Officers Duties on Landing 1:00 hour 12:30 hours 


In Simlator Pilot Time Second Officer Panel 
Flight lst Officer 2nd Officer lst Officer 2nd Officer 
(Copilot) (Fit. eng.) (Copilot) (Flt. Eng.) 


Familiarization 1:00 hr. 2:00 hrs. 
Normal Flight 
Characteristics -- 1:00 hr. 
Flight Operations 1:00 hr. 2:00 hrs. 
Departure and Ar- 
rival Procedures 1:00 hr. 
Cruise Penetration 
and Approach 
Emergency and Ab- 
normal Operation 
Optimum Performance 
Penetrating & Approach 
Practice Proficiency 
Check -- -- 

6:00 hrs. 3:00 hrs. 3:00 hrs. 


The above can be construed in two ways. Ome, that it emphasizes the 
importance of the Second Officer (Flight Engineer) in respect to the ground 
inspection and panel monitoring functions. On the other hand, it reflects a 
considerable amount of cross-training between the copilot and flight engineer. 
Thus, while the primary responsibilities of the two crew members differ both in 


respect to training and ultimate duties, the jet training courses appear 
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sufficient to familiarize the flight engineer with copilot duties so that he 
might serve as such in time of emergency as well as prepare him for his role as 
an informed and assisting team member in ordinary flights. 


As stated by United's Chief of Flight Training, it is the Company's 


aim “to provide a two-deep back-up for every position which satisfied the 


assumption that no more than a single incapacitation can be reasonably expected 
at amy one time. Thus the Captain's duties are covered by himself and the 
First Officer. The Second Officer (Flight Engineer) may need to cover the 
First Officer's position but need only be qualified to serve as copilot with 
a competent pilot in command at the controls. The Second Officer's duties 
are covered by both the Captain and First Officer. This arrangement furnishes 
adequate depth for safe operations but demands no exceptional pilot proficiency 
of the Second Officer (Flight Ingineer)." 
Qn United the gap between the flight engineer and pilot in respect 
to duties, functions and proficiencies has steadily closed since the initial 
creation of the former job in the 40's. Then, the flight engineer, as we have 
previously mentioned, was taken from the ground mechanic forces primarily and 
almost wholly to perform necessary mechanical work enroute. Now, through 
current training progrems, he is not far removed from qualifying as a copilot. 
The current employment standards, which have been virtually unchanged 
since 1954, for all crew members hired by United, have been identical. The 
reason ascribed is because all hired since that date have been employed with 
the design of progressing through the flight engineers seat to copilot to 
captain. All men hired since 1954 have also been given the Flanigan aptitude 
tests, which tests were designed by the Air Force to predict an individual's 


chances of becoming 2 successful pilot. 


Witnesses for the FEIA testified concerning their lack of opportunity 
to maintain their pilot proficiency while assigned as flight engineers. To 
meet this need, the flight simulator has been developed and pilot-qualifiea 
Plight engineers are required by United to obtain at least eight hours of 


simulator training per year as pilot or copilot. 


As @ result of employment policy, bargaining and the training given 
arter the hire, the following picture develops. 

As of January 1960, the testimony shows United had iu ake employment 
1566 pilots and 624 flight engineers. Of the 1566 pilots, 379 secured flight 
engineer certificates at United's school. The figure does not include pilots 
who have received such certificates on their own. While we do not recall that 
any testimony was adduced upon the point at the hearings, ALPA asserts in their 
opening brief, and it was not controverted in the FEIA's reply, that between 
100 and 150 pilots have secured flight engineer certificates on their own 
account. Moreover, all captains are adequately trained to perform all duties 
of the other members of the flight crew in emergency situations. Of the 624 
flight engineers, 481 possessed commercial pilot certificates and another 126 
were in the process of acquiring their certificate. ‘Thus, only 17 flight 
engineers neither possess or are acquiring the commercial pilot certificate. 

The above and other comparisons which can be made from the evidence 
before us compels us to conclude that on United, while the work, of all crew 
members is not identical, that the general characteristics of the work and 
the conditions surrounding it are similar. 

Upon United we find present one seniority list for pilots and a 
separate seniority list for flight engineers. We have teretarore mentioned 


that ALPA raised the matter of seniority in 1949 when United decided to utilize 


furloughed pilots as the third crew member on equipment subject: to the CAB 
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requirement. The first group being trained for such assignment were junior 
to those later furloughed who sought the work. The dropping of the pilot 
qualification in 1949 by the Company resolved this dispute. When United 
returned to the pilot-qualified flight engineer program in 1954, its pilot- 
trained flight engineers were assigned to the line for one day as copilots to 
establish seniority position and were then furloughed and assigned as flight 
engineers until they could be recalled as pilots. FEIA objected to this 
arrangement and a strike ensued encompassing other demands previously mentioned. 
As a part of the settlement, the Company agreed to discontinue the above 
arrangement. A call-up list was unilaterally established by United whereby 
newly hired pilot-engineers were placed at the bottom of the list and the 
senior taken from the top for copilot assignments. In 1958 this arrangement 
was negotiated into the United-FEIA Agreement and the engineer, thereafter 
progressing to copilot, was given at least 1100 days seniority protection 
on the FEIA seniority list. Not all flight engineers who have pilot qualifica- 
tions appear on the call-up list. In order to have his name placed thereon 
a flight engineer mst: 

1. Possess a commercial pilot's license. 


2. Make application to be placed thereon. 


3. Be approved by United's Medical Department 


as physically qualified for future captain 
duty. 
Satisfactorily pass a pilot Stanine test. 
5. Be approved for future pilot classification 
by the Board of Review. 
Once a flight engineer has been placed on the call-up list, he has a 


contractually guaranteed right to fill future pilot vacancies before any 
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outsiders are employed, but he is not required to take the position when he 


is reached on the list. The age the man has reached at the time the pilot 
vacancy occurs, the possibility of change of domicile, the sium Ob of whether 
there is any immediate loss of income involved as he moves from @ senior 
flight engineer to a junior copilot, the kind of equipment he will have to 
move to, the general picture as to future prospects of the Company, and his 
motivation and willingness to assume greater responsibilities will influence 
the decision. | 

The above-mentioned contractual arrangements represent the efforts 
taken by the Company unilaterally, and by the Company and Unions together 
to alleviate, in part, the seniority difficulties inherent in the two-union 
representation of an otherwise closely integrated and similarly motivated 
group of employees. The result, however, is not conducive to labor peace or 
does it result in fair treatment to the employees affected. Ve mst recognize 
because of the high skills involved in qualification for the job initially, 
the constant training thereafter required both in maintaining poaktlon and 
to qualify for service on new and unfamiliar equipment, the extremely high 
physical standards which must be met during the course of eaciovaent » the 
high degree of responsibility for life and property, and the relatively high 
pay scales involved, that we are dealing with an extremely sensitive and 
individually ambitious sector of labor, almost, if not in fact, professional 
in character. 

Since 1954, when the pilot-qualified flight engineer's program was 
reinstated, subsequent hires have had as their ultimate goal the occupancy of 
the Captain's seat, after an apprenticeship of progression through the flight 


engineer's and copilot seats. 


The parties have given several examples of what is or is not a 
commmity of interest. FEIA cites Erie Railroad Co., et al, 2 Determinations 


102, 111, as authority that close physical proximity, particularly in a tug 


post, between Captain and other deck employees in respect to nature and 


location of their duties, is not commmity of interest. True, but here we 
have mech more than close physical proximity of the cockpit crew. We have 
an operating team, each acquainted with the general duties and responsibilities 
of the other and to an extent, trained to perform the duties of the others, 
particularly in case of an emergency. Further, a scheme of progression applies 
from flight engineer to copilot to captain. A greater commmity of interest 
is hard to conceive of. 

The point is made that the flight engineer's immediate supervisor 
is the Captain who is required to prepare periodic reports on certain 
phases of the former's general performance. It is contended that this 
fact as mich as anything else serve to divide commmity of interest and 
reference is made to Seaboard Air Line Railway Co., ante. We cannot presume 
that such reports will be unfair and no employee should fear a fair appraisal 
of his work. There is nothing in the cited case which refers in any way 
to such performance reports, or gives any significance in the instant 
case to the quotation therefrom, thet "supervisors of mechanics as a group 
have more in common with one another as supervisors than they have in common 
with craftsmen whom they supervise". The Captain's order on ship or plane 
is supreme, and necessarily so, but to attempt to relate him to the position 
of the industrial foreman or supervisor in a shop is meaningless as a reading 
of the context of the decision in which the above quotation appears will 


readily demonstrate. 


FINDINGS OF FACT 


Qn the basis of the entire record, we find: 


1) ‘The employees involved in this dispute are "employees" 


| 
within the meaning of Section 1 (Fifth) and Section 2 (Ninth) of the 


Railway Labor Act. 

2) The employer United Air Lines, Inc., herein referred to 
as "United", the carrier involved in this dispute is a "carrier" as 
defined in Section 201, Title II and Section 2 (Ninth) of the Radway 
Labor Act. 

3) ‘he Air Line Pilots Association, International, herein 
referred to as "ALPA", is a labor organization and representative as 
defined in Section 1 (Sixth) and Section 2 (Ninth) of the Radway 
Labor Act. i 

4) The Flight Engineers International Association, herein 
referred to as "FEIA", is a labor organization and representative as 
defined in Section 1 (Sixth) and Section 2 (Ninth) of the Railway 
Labor Act. 7 

5) The airline industry, as distinguished from the rail- 
roads, is still in a formative stage and in a period of expansion, 
with strong prospects of further technological change. ‘The aiffer- 
ence between the railroad and the airline industries affects the ap- 
plication of craft or class principles and criteria with the result 
that the determination made herein may not be considered, as such, 
applicable to the railroads. 

6) There is a strong commmity of interest as among all 


United Air Lines flight deck crew members. 
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7) The introduction of Dc 8 and B 720 jet aircraft into 
service by United has resulted in an increase in the number and fre- 
quency of duties of a purely piloting nature on such aircraft, such 
as duties concerned with traffic, commmications, navigation, compu- 
tations in flight, air traffic control and associated piloting duties. 

8) That the flight engineer on United Air Lines has evolved 
through several stages during the last twenty years. Originally the 
flight engineer was carried on miti-engine aircraft during World War 
Il for mechanical maintenance purposes in areas where skilled person- 
nel were not available to service and maintain such aircraft. That 
subsequent to the termination of World War II, flight engineers on 
United for a period of time were employed to work in close coopera- 
tion with the ground mechanics in the maintenance of milti-engine air- 
craft, including pre-flight inspections, and to perform certain mech- 
anical functions in flight which on smaller aircraft are performed by 
the captain and the copilot. ‘Thereafter, United established the 
principle of cross-training of flight personnel in the cockpit which 


required both flight engineer training and pilot training for all 


flight crew personnel employed by United after 1954. Moreover, only 


pilot trained flight engineers can now be assigned to the operation 
of all jet aircraft. 

9) That jet commercial aircraft will substantially replace 
piston-driven aircraft within the next five years: that the flight 
engineer's duties on jets have been limited to an observation of the 
largely automatic and complex systems contained in such aircraft. In 
flight the engineer monitors these systems from his panel and reports 


any major problems to the captain which are relayed ahead to the next 
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stop where maintenance mechanics are available to make the necessary 
repairs. The flight engineer also maintains a log as well as a “how 
goes it" report. That in addition to these functions he assists the 
captain and copilot in scanning the skies for other aircraft and 


other in-flight assignments by the captain. He has only very minor 


mechanical duties in flight; in fact, mechanical repairs during Plight 


on jet aircraft are vitrually impossible to achieve. 

10) That today all members of the flight crews on United jet 
aircraft mist be familiar with both flight and mechanical functions 
of such aircraft. That the captain mst be able to perform any of the 
duties of the other members of the crew, including the flight engineer. 

11) That the position of flight engineer was created aur- 
ing the evolution of the commercial aviation industry in gengiaetted 
with the advent of milti-engine aircraft primarily to perform truly 
mechanical functions. That today the flight engineer on United) has 
been integrated as a member of the flight crew with an overall imow- 
ledge of the jet aircraft in operation and his mechanical duties have 
been reduced to pre-flight inspections and the monitoring of systems 
during flight, which duties are also performable by the pilots. That 
as this integrated member of a flight deck crew, his functions can no 
longer be considered separate from those of other members of the 
flight crew. | 

CONCLUSION 

On the basis of the entire record, this Committee finas that 
all flight deck crew members on United Airlines, Inc., in the job clas- 
sifications of pilot or captain, reserve pilot, copilot, and second 


officer or flight engineer constitute one craft or class for purposes 


ee 


of representation and collective bargaining under the Railway Labor 


Act and should be voted together on one ballot for the purposes of 


representation under Section 2, Ninth, of the Railway Labor Act, as 


amended. 


BY THE COMMITTEE: 


s/ J. Glenn Donaldson 
J. Glenn Donaldson, Chairman 


[s/ David H. Stowe 
David H. Stowe 


s/ George S. Ives 
George S. Ives 


Done at Washington, D. C., 
this 17th day of January, 
1961 


EXHIBIT D 


NATIONAL MEDIATION BOARD 


WASHINGTON 


February 6, 1961 
File No. C-2946 


Mr. R. F. Ahrens, Sr. Vice President-Personnel 
United Air Lines, Incorporated 

5959 South Cicero Avenue 

Chicago 38, Dlinois 


Mr. C. S. Sayen, President 
Air Line Pilots Association 
55th Street & Cicero Avenue 
Chicago 38, Dlinois 


Mr. R. A. Brown, President 

Flight Engineers International Association 
100 Indiana Avenue, N.W. 

Washington 1, D. C. 


Gentlemen: 


Pursuant to its order dated November 16, 1959, the National 


Mediation Board appointed a committee of three neutral persons oo execute 
the functions and duties prescribed in Section 2, Ninth, of the Railway 
Labor Act, with respect to an application filed by the Air Line Pilots 
Association alleging the existence of a representation dispute involving 
employes of United Air Lines, Inc. performing the duties of "Fight Deck 


Crew Members” in the job classifications of Pilot or Captain, Reserve Pilot, 


Copilot, and Second Officer or Flight Engineer. The Committee has issued 
its determination as to who shall participate in an election to be held 
under Section 2, Ninth, of the Railway Labor Act for the purpose of 
selecting representatives for the craft or class of Flight Deck Crew 


Members on United Air Lines, Inc. Copy of the findings upon investigation, 


together with the determination, are attached hereto. 


A mediator will be assigned to proceed in accordance with the 
determination made by the committee. 
By direction of the NATIONAL MEDIATION BOARD. 


E. C. Thompson 
Executive Secretary 


TITLE 3 -- THE PRESIDENT 


EXECUTIVE ORDER 10921 


ESTABLISHING A COMMISSION TO INQUIRE INTO A CONTROVERSY 


BETWEEN CERTAIN AIR CARRIERS AND 


CERTAIN OF THEIR EMPLOYEES 


By virtue of the authority vested in me as President of the 
United States, it is ordered as follows: 

SECTION 1. There is hereby established a Presidential com= 
mission to consider differences that have arisen regarding the performance 
of the flight engineer's function, the job security of employees performing 
such function, and related representation rights of the unions x namely, 
the Flight Engineers International Association and the Airlines Pilots 
Association on the following carriers: Pan American World Airways, 
American Airlines, Trans World Airways, Eastern Airlines, National 
Airlines and Flying Tigers. The commission shall be composed of three 
public members who are hereby appointed as follows: Professor Nathan 
Feinsinger, Chairman; Professor Richard Lester and Professor J . Keith 
Mann. 

SEC. 2. The commission is authorized and directed to investigate 


and to inquire into such issues with the objective of making a report to 


the President, including its findings and recommendations with respect 
thereto and assisting in achieving an amicable settlement and agreement 
with respect to such issues involving the above-mentioned parties. In 
connection with its inquiry, the commission is authorized to hold such 
public hearings and to hear such witnesses as it may deem appropriate. 

SEC. 3. All executive departments and agencies of the Federal 
Government are authorized and directed to cooperate with the commission 
in its work and to furnish the commission with such information and 
assistance, not inconsistent with law, as it may require in the per- 
formance of its duties. 

SEC. 4. ‘The chairman and members of the commission shall 
receive such compensation and expense allowances as the President shall 


hereafter fix, in a manner to be hereafter determined. 


JOHN F. KENNEDY 


THE WHITE HOUSE, 


February 21, 1961 


TITLE 3 -- THE PRESIDENT 
EXECUTIVE ORDER 10922 
AMENDING EXECUTIVE ORDER OF FEBRUARY 21, 1961, 1/ ESTABLISHING 
A COMMISSION TO INQUIRE INTO A CONTROVERSY BETWEEN 


CERTAIN AIR CARRIERS AND CERTAIN OF THEIR EMPLOYEES 


By virtue of the authority vested in me as President of 


the United States, it is ordered as follows: 
Order No. 10921, establishing a commission to inquire into 

@ controversy between certain air carriers and certain of their 

employees, dated February 21, 1961, is hereby amended to include 


Western Airlines within the mentioned air carriers. 


THE WHITE HOUSE 


February 23, 1961 


1/ 2% F.R. 1553 


(Title of District Court and Cause) 


MOTION FOR TEMPORARY RESTRAINING ORDER 


Plaintiff moves the Court for a temporary restraining order 
restraining defendants National Mediation Board, Francis A. O'Neill, Jr., 
Leverett Edwards, and Robert O. Boyd, and each of them, and each and all 


their officers, agents, servants, employees, and attorneys and all those 


in active concert or participation with them, from taking any of the 


following actions, pending hearing and determination of pleintiff's motion 
for a preliminary injunction, on the ground that immediate and irreparable 
injury, loss and damage will result to plaintiff before notice can be 
served and a hearing had thereon, as more fully appears from the verified 
Complaint and the attached Affidavit of John J. Oling, the president of 


plaintiff, and the attached Memorandum of points and Authorities: 


(a) Conducting, or taking or continuing any action directly 
or indirectly preparatory or related to conducting, any election for 
collective bargaining representative including or otherwise directly 
affecting the flight engineers employed by United Airlines, Incorporated, 
in any "craft or class” other than the present "craft or class" of 


exclusively flight engineers; 


(b) Taking any further action other than dismissal of the 
application in National Mediation Board Case No. C-2946, or any other 


case involving any application directly or indirectly seeking a "craft 


or class" including or otherwise directly affecting said flight engineers 


other than a "craft or class" of said flight engineers exclusively; 


(c) Taking any action based on the assumption that “Findings 
Upon Investigation" of the Committee appointed by the National Mediation 
Board in its Case No. C-2946, dated January 17, 1961, and transmitted to 


the parties on February 6, 1961, has any validity, force or effect; and 


(a) Teking eny other action inconsistent with or in derogation 
of the right of said flight engineers themselves alone to determine the 
labor organization which shall represent them under the Railway Labor 


Act and for all purposes of collective bargaining. 


ZIMRING, GROMFINE AND STERNSTEIN 
1001 Connecticut Avenue, N. W. 


Washington 6, D. C. 


By. i 
I. J. Gromfine 


William B. Peer 


ISAAC N. GRONER 
1411 K Street, N.W. 


Washington 5; D. C. 
ATTORNEYS FOR 


(Title of District Court and Cause) 


MOTION FOR PRELIMINARY INJUNCTION 


Plaintif? moves the Court for a preliminary injunction restraining 
defendants National Mediation Board, Francis A. O'Neill, Jr., Leverett 
Edwards, and Robert 0. Boyd, and each of them, and each and all their 
officers, agents, servants, employees, and attorneys, and all those in 
active concert or participation with them, from taking any of the fol- 
lowing actions, pending, the final hearing and determination of this action, 
on the grounds thet immediate and irreparable injury, loss and damage will 
result to plaintiff before notice can be served and @ hearing had thereon, 
as more fully appears from the verified Complaint and the attached Affidavit 
of John J. Oling, the president of pleintiff, and the attached Memorandum 


of Points and Authorities: 


(a) Conducting, or taking or continuing any action directly or 
indirectly preparatory or related to conducting, any election for collective 
bargaining representative including or otherwise directly affecting the 
flight engineers employed by United Airlines, Incorporated, in any "craft 
or class" other than the present "craft or class" of exclusively flight 


engineers. 


(b) Taking any further action other than dismissal of the 


application in National Mediation Board Case No. C-2946, or any other case 


involving any application directly or indirectly seeking a “craft or class" 


including or otherwise directly affecting said flight engineers other than 
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a "craft or class" of said flight engineers exclusively; 


(c) Taking any action based on the assumption that "Findings 
Upon Investigation" of the Committee appointed by the National Mediation 
Board in its Case No. C-2946, dated January 17, 1961, and transmitted to 


the parties on February 6, 1961, has any validity, force or effect; and 


(ad) Taking any other action inconsistent with or in derogation 


of the right of said flight engineers themselves alone to determine the 
labor organization which shall represent them under the Railway Labor Act 


and for all purposes of collective bargaining. 


ZIMRING, GROMFINE AND STERNSTEIN 
1001 Connecticut Avenue, N.W. 


Washington 6, D. C. 


(Title of District Court and Cause) 


MOTION OF RICHARD L. KELLER, ET AL, TO INTERVENE 


Richard L. Keller and 121 flight engineers employed by United 
Air Lines move for leave to intervene in this action, and in support where- 


of respectfully allege as follows: 


1. Richard L. Keller is a flight engineer employed by United 
Air Lines (United) and a member of plaintiff labor organization (FEIA). 
The names of the other applicants are listed as Exhibit A hereto. ‘the 
names of approximately 128 flight engineers who also support this motion 
will be submitted to the Court within the immediate future by amendment 


hereto. 


2. FEIA is the legally recognized collective bargaining agent 
under the Railway Labor Act, of all flight engineers employed by United 
at the present time. However, FEIA inadequately represents the interest 
of applicants in the instant proceeding for the reasons set forth in 
paragreph 3 through 8, site 

3. In February, 1954, United established a requirement that all 
flight engineers seeking employment with United be qualified as commercial 
pilots. Most of the applicants are pilot-qualified flight engineers, 
hired since February, 1954. Under the collective bargaining agreement 


1/ See affidavit of Richard L. Keller attached hereto as Exhibit b. 
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between FEIA and United, the pilot engineers have seniority for engineer 
positions according to duration of service. Also under this collective 
pargaining agreement, a separate seniority list, termed the call-up list, 
is maintained of pilot-qualified engineers. Approximately 450 of 698 
total flight engineers employed by United are on the call-up list. The 
pilot engineers on this call-up list are guaranteed positions as United 
copilots or pilots in order of their seniority when an opening on United 


arises for copilots or pilots. 


4. Under the contract between United and Air Line Pilots 
Association (ALPA) a separate seniority list for pilots and copilots is 
maintained. It is therefore seen that the pilot-qualified personnel 


employed by United are represented by two different labor unions » covered 


by different bargaining agreements, and included on two separate seniority 


lists. 


5. In this proceeding, FEIA seeks an order declaring as void 
the decision of the Netional Mediation Board Committee dated January 17, 
1964," and enjoining each of the defendants from taking any action on the 
basis of this decision. If plaintiff is successful, a jurisdictional 
election envisioned by said decision will be precluded and the representa- 
tion of applicants and all flight deck crew members employed by United by 


a single labor union will be prevented. 


1/ Copy of which is attached to Complaint as Exhibit C. 


6. Frustration of the jurisdictional election will 
irreparably injure existing and important seniority rights 
of movants now contained in their collective bargaining 


agreement establishing the call-up list. This irreparable 


injury could result in view of the imminency of the merger 
1/ 
of Capital Airlines into United. In view of the fact 


that all flight deck crew members employed by Capital 
(pilots andi flight engineers) are represented by ALPA, a 
merger of the two airlines could result in all Capital 
pilot-qualified personnel being accorded seniority superior 
to that of applicant and all other United flight engineers 
on the call-up list irrespective of date of hire, duration 
of service and other equitable considerations. This 
situation is possible in view of the Labor Protective 
Conditions recomended by the CAB Examiner and the Court's 
Decision in Kent vs. CAB, 204 F. 2nd 263 (1953), which 
held that the provisions of Labor Protective Conditions 
superseded those in existing collective bargaining 


agreements. 


1/ On January 3, 1961, the Civil Aeronautics Board announced 
its tentative decision approving this merger. The final 
decision in this matter is expected to be issued in the 
very near future. 


7. It is therefore most important to woveiee that 
the contemplated jurisdictional election be conducted as 
soon as possible. Integration of the FEIA call-up list 
into the ALPA pilots seniority list on United will insure 
that the seniority rights of the United pilot engineers 
will be protected. It should be pointed out that applicants 
did not attempt to intervene in this proceeding before the 
Committee of the National Mediation Board in view of the 
fact that the critical nature of this proceeding did not 
exist prior to the prospect of the merger of Capital 


Airlines into United. 


8. In summary, FEIA, in attempting to preserve its 
autonomous existence for the supposed benefits of a minority 


of career engineers, is acting in a manner prejudicial to 


the interests of a majority of the flight engineers whom it 


represents, The interests of applicants will not be adequately 
represented by the other parties to this action. The National 
Mediation Board and United would not be directly affected 

in any substantial manner by the issuance of a final 

decision herein or by the issuance of a temporary restrain- 

ing order, a motion for which is expected to be filed by 

FEIA within the near future. Similarly, the pilots employed 


by United who are represented by ALPA would not be! directly 


affected in any appreciable manner by a judgment herein. 
The real parties in interest to this proceeding are the 
United flight engineers, and the only existing party 
representing these engineers is FEIA - whose interests 


are antithetical to those of applicants. 


9. As United flight engineers, applicants have great 
familiarity with the facts relevant to this proceeding and 
could be of great assistance to the Court in its disposition 
of the issues herein. More important, this knowledge on the 
part of applicants would be of particular value to the Court 
in passing upon FEIA's expected motion for a temporary 
restraining order. As the real parties in interest to this 
proceeding, applicants will be bound directly by any judgment 


entered herein. 


WHEREFORE, Richard L. Keller, et_al, respectfully 


move for leave to intervene in this action to assert the 
defenses set forth in their proposed answer, a copy of 
which is attached hereto and to participate in the hearing 
of any motions to enjoin the contemplated jurisdictional 
election. Applicants also request such other and further 


relief as the Court may deem just and proper. 


Respectfully submitted, 


RICHARD L, KELLER, ET AL 


By Haley, Wollenberg & Bader 


/s/ Andrew G. Haley 
Andrew G. Haley 


/s/ Donald L., Rushford 
Donald L, Rushford 
Counsel for Intervenors 


1735 De Sales Street, N. W. 


March 13, 1961 


Adicke, W. 
Alberson, R. 
Anderson, F. A. 
Aurand, H. J., Jr. 
Baird, R. 

Baker, W. A. 
Bandfield, R. T. 
Bardeax, G. 
Barlass, G 5S. 
Bartsch, R. K 
Bates, C. F., Jr. 
Bell, R. J. 
Binns, D. 

Bohl, W. S. 
Brevick, H. 
Brown, C. E. 
Brown, D. K. 
Bruce, R. 

Burke, R. A. 


EXHIBIT A 


LIST OF MOVANTS 


Burns, J. D. 
Calderaro, F. 
Campbell, R. 
Chilton, J. W. 
Christiansen, 0. 
Clover, E. T. 
Creech, D. E. 
Cummins, R. 
Daniell, W. 
Dankenbring, G. 5S. 
Donald, G. E. 
Dotkins, D. A. 
Dubose, G. D. 
Dunn, A. J. 
Dykhuis, H. A. 
Elder, T. J. 
Fairman, D. B. 
Fraim, W. W. 
Francisco, F. E. 
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Washington 6, D. C. 


Frestoe, C. T. 
Fulford, G. E. 
Gaenzler, P. F. 
Gates, F. J. 
Gavin, J. Be 
Gibbons, L. S. 
Gifford, R. G 
Gilky, M J. 
Gimple, G. C. 
Golden, E. C. 
Goldstein, R. J. 
Gulbrandsen, G. M. 
Harper, D. G. 
Harvey, P. G 
Hatch, L. W. 
Heller, A. G. 
Herds, C. J. 
Hoagland, M. R. 
Hofer, R A, 


Howe, F. W. May, R. He Rudynski, J. Re 
Hull, Ro M Mays, D. R. Schaet, Ro F. 
Iverson, C. R. McDermott, R. T. Schetz, F. C. 
Johnson, F. E. McFarland, C. S. Schilling, H. A. 
Joseph, R. McKinnon, J. De Shumway, W. E. 
Kaynor, K. G. McMenomey, C. R. Sitton, W. R. 
Kehew, R. Eo Mealey, Re C. Swain, C. B. 
Keister, F, T. Monroe, W. Sweeney, T. J. 
Keller, Re L. Moore, V. W. Tande, E. D. 
Mulligan, J. W. Tarbox, S. 
Murdock, D. R. Thomas, E. Le 
Murdock, R. M. Tuitt, J. D. 
Patterson, F. K Tyers, W. E. 
Peterson, G. P. Tyler, W. R. 
Pippert, P. W. Waugh, K. B. 
Wenk, J. H. 
Westptahl, C. L. 
Williams, P. K 
Riehle, F. C. Williams, R. W. 
Roberts, Re L. ‘ Wilson, J. R. 
Hantell, R. J. Roffelson, H. D. Wojick, R. P. 
Massey, R. L. Wood, T. C. 


Richard L. Keller, being first duly sworn on oath, deposes and 
says: 

1. That he is a flight engineer employed by United Air Lines 
and has been employed by United since November 21, 1955; 

2. That he and other second officers and flight engineers on the 
calleup list of United, the names of some of whom are appended hereto as 


Exhibit A, have an interest in the subject proceeding which will not be 


adequately represented by any other party, including the Flight Engineers 


International Association (FETA); 


3. That he is familiar, of his own knowledge, with the facts and 
matters involved in this action; and that the allegations contained in the 
foregoing Motion to Intervene are true and correct; | 

4. That his interests and the interests of the oehes mentioned 
above consist of their position as United employees, their position on the 
United call-up list, and their position on the seniority list of the United 
Chapter of FEIA; : 

5, That the above-described interests will be vitally affected 
by the forthcoming merger of Capital Airlines into United Air Lines. If 
FEIA is successful in enjoining the jurisdictional election contemplated by 
the National Mediation Board Decision, it is likely that all the pilot- 
qualified persomnel of United and Capital could receive seniority superior 
to that of the United pilot engineers on the call-up list, regardless of 
date of hire, duration of service, qualifications, and other equitable 
considerations. This could result since ALPA represents all of the pilot 
personnel employed by Capital as well as the co-pilots and pilots employed 
by United. The likelihood of this result is also evidenced by FEIA's 
incorrect but continuing position that flight engineers on United comprise 
a class and craft essentially different from that of pilots. 


6. That the representation of United pilot engineers by ALPA 


before the United-Capital merger is effectuated will insure that their 


seniority rights are preserved; 
7. That, irrespective of the effect of the Decision of the 
National Mediation Board upon FEIA as an entity, the interests of all 
United flight engineers will be adequately represented. | 
8. That, in his opinion, the Decision of the National Mediation 
Board Committee was reached in accordance with the reniteans of 
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procedural and substantive due process, is eminently correct, and should 


be permitted to take effect as soon as possible. 


/s/ Richard L. Keller 
on  —— 


Richard L. Keller 


STATE OF NEW JERSEY 
COUNTY OF BERGEN 


Sworn to and subscribed before me 


this 10th day of March, 1961. 


/s/ John DeBlock, Jr. 


John DeBlock, Jr. 
Notary Public of New Jersey 
My Commission Expires January 20, 1965 


(Title of District Court and Cause) 


OPPOSITION OF INTERVENORS 
RICHARD L, KELLER ET AL TO PLAINTIFF'S 
MOTION FOR PRELIMINARY INJUNCTION 


Come now Intervenors Richard L. Keller, et al, by their attorney, 


and oppose plaintiff's motion for preliminary injunction for the reasons set 


forth in the attached Affidavit of Richard L. Keller. 


Respectfully submitted, 


RICHARD L, KELLER ET AL. 
By Haley, Wollenberg and Bader 


/s/ Andrew G. Haley 
See en ere ee 


Andrew G. Haley 


Counsel for Intervenors 
1735 DeSales Street, N.W. 
Washington 6, D.C. 


April 4, 1961 


AFFIDAVIT 


Richard L. Keller, being first duly sworn on oath, deposes and 
Says: 

1. I ama flight engineer employed by United Air Lines and have 
been employed by United since November 21, 1955; and I am familiar with 
the facts and matters involved in this proceeding. I make this affidavit 
in opposition to plaintiff's motion for a preliminary injunction. 

2. In order to understand this proceeding more aaspletaty; it 
is necessary to examine the background and composition of plaintifé organi- 
zation. As pointed out in the National Mediation Board Committee Decision, 
two patterns developed of implementing the 1948 CAA requirement for having 
a flight engineer on certain aircraft. One group of carriers determined 
to utilize persons with mechanical backgrounds, This davelopeant generally 
led to the establishment of a separate labor union composed of flight 
engineers. The second group of carriers chose to implement the regulation 
by assigning pilots, holding engineer licenses, to the third seat. In 


such instances a single labor union generally resulted. 


3. The flight engineers of United during this period came from 


pilot ranks and from those previously employed as mechanics. For a time 
United imposed a requirement that all flight engineers be pilot trained. 
This requirement was dropped in 1949 as a result of a labor dispute. This 
dispute arose because of United's furlough of 88 co-pilots who’ were senior 
to other co-pilots being trained by United as flight engineers. This un- 
fortunate situation whereby the company could furlough more senior personnel 


created serious apprehension on the part of some senior flight engineers, 


who refused to become co-pilots when the opportunity arose. These so-called 
career engineers now control plaintiff. 

4. However, United's policy of requiring flight deck crew 
personnel to be pilot qualified was reinstated in February of 1954 and 
has been in force since that time. Under this policy, United filled all 
co-pilot and pilot vacancies by assignment to these positions of the most 
senior flight engineers who were pilot qualified. As a matter of practice, 
new flight deck crew personnel received pilot and flight engineer training, 
were assigned to the line for one day as a co-pilot to establish pilot 
seniority and then assigned as flight engineers until their seniority be~ 
came such that they could be reassigned as co-pilots as the need arose. 
While serving as a flight engineer, they would maintain seniority on the 
pilot seniority list. 

5. During the aforesaid period, the flight engineers were repre- 
sented principally by plaintiff. In 1955, plaintiff called a strike on 
United. Among the points at issue was plaintiff's insistence that United 
flight engineers should not be placed on the pilot seniority list, and 
should be shown only on the flight engineer list. This strange demand 


benefited no flight engineer, but could result in the loss of valuable 


pilot seniority rights of flight engineers. (See Paragraph 10, infra) 


Based upon information and belief, the reason for this request was plaintiff's 
fear for its autonomous existence by close association with the pilots, 
United, however, acceeded to plaintiff's demand and agreed that no flight 
engineer would be placed on the pilot seniority list. This aspect of the 
settlement agreement is not publicized nor printed in the booklet containing 
the collective bargaining agreements and amendments thereto between plaintiff 
and United, which are distributed to the flight engineers. 
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6. Under the above-described provision, the right of United 
flight engineers to be placed on the United pilot seniority list was 
seriously affected. It is clear, however, that this provision served to 
discourage, if not absolutely foreclose, the membership of flight engineers 
into the pilots' union (ALPA). Clearly, this situation refutes plaintiff's 
allegation at pages 14 and 15 of its Memorandum in support of its Motion 
for Preliminary Injunction to the effect that United employees could join 
ALPA if they so desire. 

7. Following this settlement, United attempted to bridge the gap 
between the closely related pilot and engineers by unilaterally establishing 
a call-up list. This list was composed of the names of all pilot qualified 
flight engineers who desired to become United pilots. As United required 
additional co-pilots, it would offer the positions to those most senior on 
the call-up list. This call-up list was subsequently negotiated into the 
collective bargaining agreement between plaintiff and United. 

8. It is therefore clear that the flight engineers and pilots 
have a definite commmity of interest as the NMB Committee property found, 
In fact, all persons aspiring to become United co-pilots or pilots must 


first fly as flight engineers. At the present time, approximate ly 510 


of the total 750 United flight engineers are on the call-up list and the 


majority of the remainder are pilot qualified. It is also clear the United 
pilot engineers on the call-up list have valuable seniority rights to co- 
pilot vacancies. | 

9. At least 309 flight engineers are opposed to the relief sought 
by FEIA herein. This number closely approximates the total number of 
active members of plaintiff. The mere existence of this substantial 


opposition negatives plaintiff's contention at page 24 of its Memorandum 


S4701-< 


that the FEIA membership is convinced that single unit representation spells 
doom to the separate interests of flight engineers. 

10. On page 26 of its Memorandum, plaintiff states that the 
Board would not be damaged by the grant of plaintiff's motion. The Memorandum 
is silent, however, upon the irreparable injury which could result to the 
pilot engineers on the call-up list should the injunction issue. As pointed 
out in the affidavit of John J. Oling, attached to plaintiff's complaint, 
the final approval of the merger of Capital into United by the Civil 
Aeronautics Board is imminent. The Board tentatively approved the merger 
on January 31, 1961. Upon final approval, the merger committees of the 
respective labor unions of both companies will negotiate with respect to 
integrating the seniority lists. Since all Capital pilots, co-pilots and 
flight engineers are represented by ALPA, the Capital ALPA merger committee 
will meet with the United ALPA merger committee in order to integrate the 
two seniority lists. Since plaintiff insists that flight engineers comprise 
a separate class and craft, it would not participate in these negotiations. 
Thus, it is likely that all Capital co-pilots would be integrated into 
United with seniority greater than all those on the United call-up list, 
irrespective of date of hire, duration of service, qualifications and other 
equitable considerations. Significantly, this potentially injurious situation 


results from plaintiff's successful insistence that flight engineers not be 


placed on the pilot seniority list. (Paragraph 5, supra) In order to pre- 


serve the seniority rights of all United pilot engineers it is of critical 
importance that the contemplated jurisdictional election proceed without 


delay. 


11. Plaintiff's claim of irreparable injury is typified by 


questionable and fuzzy allegations, similar to that quoted below: 


“Instead of using FEIA to fight for their right of 
separate craft representation, the membership of 
FEIA will be faced with the necessity of abandoning 
that fight; and, in effect, disbanding their 
Association, so far as effective collective bar- 
gaining is concerned for either the immediate future 
or the long run. The very reason for the existence 
of FEIA will be destroyed; for the appointment of 

the Mediator will mark the impossibility of FEIA's 
fulfilling its only function, effective collective 
bargaining representation of its membership. And 

the membership will certainly, to some extent, be 
thinking of their own separate futures; the facts 

of membership and seniority being what they are, 
continuing as flight engineers is a foreclosed possi~ 
bility; their only alternatives will be to become 
pilots or to leave United. Both alternatives consit- 
tute obviously irreparable damage to the FEIA 
membership." 


This statement appears to allege that the FEIA member ship would 
lose effective representation if the requested relief is not granted. 
History disproves such an allegation. Pilots and engineers are represented 
by a single union on 15 certificated carriers in the United States including 
such major lines as Delta and Capital. This history also disproves the 
allegation that United flight engineers would be obliged to become pilots 
or leave United. The government requirement for a flight engineer on certain 
aircraft will continue to exist irrespective of any decision in this matter. 

12. Plaintiff has also alleged that ALPA has proclaimed a policy 
of "dropping" all pilot engineers to the bottom of the pilot seniority list. 
This situation would not injure the FEIA membership. In reality, all United 
pilot engineers have less service and less seniority than all United copilots 
and pilots. In other words all the personnel on the call-up list are junior 
to all United co-pilots and pilots. Accordingly, the addition of the call-up 


list at the end of the pilot list is precisely what equitably should be done. 


Ps be 


13. The only result of the contemplation jurisdictional election 
constitutes the probable demise of plaintiff as the bargaining representative 
of United flight engineers. However, the sole reason for existence of a labor 
union is the representation of certain employees. If these employees are to 
be adequately represented by a different union in accordance with their 
desires as expressed by a vote, the elimination of a mere shell constitutes 
no irreparable injury. To the contrary, concrete benefits should result. The 
antagonism referred to on page 7 of the Oling affidavit between pilots and 
engineers, is in reality an antagonism between FEIA and ALPA, This antagonism 
would vanish with single union representation. Single unit representation 
would also serve to preclude the current possibility of the furlough of senior 
flight deck crew members and the retention of junior flight deck crew members. 
It is conceivable under single unit representation, that some United co-pilots 
having 7 or 8 years of service as flight engineers and co-pilots might, during 
a period of furlough, replace some junior flight engineer with, for example, 

6 months of service, as a flight engineer. It is far more equitable and 
desirable, for all concerned, to eliminate the possibility of being furloughed 
when substantial seniority has been accrued. 


14. In summary, the election of ALPA as the collective bargaining 


representative of United pilots and flight engineers would provide for 


adequate representation of the entire membership, as exists today on many 
other airlines. No flight engineer bargaining rights would be lost. The 
passing of FEIA as an entity is, in practical terms, beneficial in that un- 
equitable furlough practices will be precluded. Delay of this election, 
however, would have a direct and adverse effect upon the existing seniority 


rights of United flight engineers in view of the imminency of the merger of 


Capital into United. For these reasons, plaintiff£*s motion for) a preliminary 


injunction should be denied. | 


s/_ Richard Keller 
Richard L. Keller 
Subscribed and sworn to before me 
this 3lst day of March, 1961. 
Ls/_Jack P. Levin 
Notary Public 


Notary Public of New Jersey 
(SEAL) My Commission Expires April 27, 1963 


(Title of District Court and Cause) 


OPPOSITION OF DEFENDANTS NATIONAL MEDIATION 
BOARD, O'NEILL, EDWARDS AND BOYD TO PLAINTIFF'S 
MOTIONS FOR TEMPORARY 
RESTRAINING ORDER AND PRELIMINARY INJUNCTION. 


eS 


Come now defendants National Mediation Board, O'Neill, Edwards and 


Boyd by their attorney, the United States Attorney, and oppose plaintiff's 


motions for temporary restraining order and for preliminary injunction on the 


grounds set forth in the Motion Of Defendants National Mediation Board, 
O'Neill, Edwards and Boyd to Dismiss Or, In The Alternative, For Summary 


Judgment, which is incorporated herein by reference. 


OLIVER GASCH 
United States Attorney 


EDWARD P. TROXELL, Principal 
Assistant United States Attorney 


JOHN F. DOYLE 
Assistant United States Attorney 


—— TT 


HAROLD D. RHYNEDANCE, JR. 
Assistant United States Attorney 


(Title of District Court and Cause) 


MOTION OF DEFENDANTS NATIONAL MEDIATION BOARD, 
O'NEILL, EDWARDS AND BOYD TO DISMISS OR, IN THE 
ALTERNATIVE, FOR SUMMARY JUDGMENT 
Come now defendants National Mediation Board, Francis A, O*Neill, Jr., 
Leverett Edwards and Robert 0. Boyd by their attorney, the United States 
Attorney, and move to dismiss or, in the alternative, for summary judgment 
on the ground that there is no genuine issue of material fact and these de- 
fendants are entitled to judgment as a matter of law and on the following 
additional grounds: 
1. The Court is without jurisdiction over the subject matter. 


2. The action is premature. 


3. The complaint fails to set forth a claim upon which relief can 


be granted. 

4 Plaintiff cannot demonstrate irreparable demaga 

5. Plaintiff is not entitled to injunctive relief. 

Attached hereto and made a part hereof is the affidavit of Mr. 
Eugene C. Thompson, Executive Secretary of the National Mediation Board, 
dated March 14, 1961, together with exhibits attached thereto. | 

These defendants also rely upon and incorporate herein by reference 
Exhibits B, C and D to the complaint. : 


OLIVER GASCH 
United States Attorney 


EDWARD P. TROXELL, sciacipal 
Assistant United States Attorney 


JOHN F, DOYLE 
Assistant United States Attorney 


HAROLD D. RHYNEDANCE, JR. 
- 116 - Assistant United States Attorney 


(Title of District Court and Cause) 


OPPOSITION OF DEFENDANT UNITED AIR LINES, INC. 
TO MOTION OF PLAINTIFF FOR PRELIMINARY INJUNCTION 


ee 


United Air Lines, Inc., a defendant herein, opposes plaintiff's 
motion for preliminary injunction on the grounds set forth in the Motion of 


Defendant United Air Lines, Inc., To Dismiss and for Summary Judgment, the 


affidavits in support thereof of Charles F. McErlean, Charles M. Mason, 


John M. Hodgson and Jay G. Brown, and the Memorandum in Support thereof 
which Motion, affidavits and Memorandum were previously filed herein and 


are hereby incorporated herein by this reference. 


H. Templeton Brown 


Stuart Bernstein 


James Francis Reilly 


Attorneys for 
United Air Lines, Inc. 


MAYER, FRIEDLICH, SPIESS, 
TIERNEY, BROWN & PLATT 
231 South La Salle Street 
Chicago 4, Illinois 


Of Counsel 
James Francis Reilly 


1625 K Street, N. W. 
Washington 6, D. C. 


(Title of District Court and Cause) 


MOTION OF DEFENDANT UNITED AIR LINES, INC. 
TO DISMISS AND FOR SUMMARY JUDGMENT 

United Air Lines, Inc., a defendant herein, moves for dismissal 
of the Complaint and for summary judgment and, as grounds in support thereof, 
states as follows: 

1. This Court is without jurisdiction to review or grant relief 
with respect to a class or craft determination made by the National Mediation 
Board pursuant to Section 2(Ninth) of the Railway Labor Act. 

2. The allegations of the Complaint purporting to raise constitu- 
tional issues as to the validity of the class or craft determination by the 
National Mediation Board do not state a claim for relief for the reason that, 
even if true, the administrative errors alleged are shown on the face of the 
Complaint to be harmless and non-prejudicial. 

3. The affidavits filed herewith of Charles F. McErlean, Charles M. 
Mason, John M. Hodgson and Jay G. Brown establish that there is! no genuine 
issue of material fact and that defendant is entitled to judgment as a matter 
of law. 


WHEREFORE, it is prayed that the Complaint be dismissed with pre- 


judice or, in the alternative, that a summary judgment be entered herein 


for defendant United Air Lines, Inc. 
Respectfully submitted, 


[s/ EH. Templeton Brown 
[s/ Stuart Bernstein 
[s/ James Francis Reilly 


Attorneys for 
United Air Lines, Inc. 


MAYER, FRIEDLICH, SPIESS, 
TIERNEY, BROWN & PLATT 
231 South La Salle Street 
Chicago 4, Illinois 

Of Counsel 

JAMES FRANCIS REILLY 


1625 K Street, N.W. 
Washington 6, D. C. 


(Title of District Court and Cause ) 


MOTION OF DEFENDANT ATR LINE PILOTS ASSOCIATION, INTERNATIONAL 
TO DISMISS AND FOR SUMMARY JUDGMENT 


a 


Air Line Pilots Association, International, a defendant herein, 
moves for dismissal of the Complaint and for summary judgment and, as 
grounds in support thereof, states as follows: 

1. This Court is without jurisdiction to review or grant relief 
with respect to a class or craft determination made by the National Mediation 


Board pursuant to Section 2(Minth) of the Railway Labor Act. 


2. The allegations of the Complaint purporting to raise issues 


as to the validity of the class or craft determination by the National 
Mediation Board do not! state a claim for relief for the reason that, even 
if true, the administrative errors alleged are shown on the face of the 


Complaint to be harmless and non-prejudicial. 


3. The affidavits filed herewith of Clarence N. Sayen, Henry Weiss, 
Charles L. Woods, Warren LeRoy and Robert L. Tuxbury establish that there 
is no genuine issue of material fact and that defendant is entitled to 
judgment as a matter of law. | 

WHEREFORE, it is prayed that the Complaint be dismissed with 
prejudice or, in the alternative, that a summary judgment be entered herein 
for defendant Air Line Pilots Association, International. | 


Respectfully submitted, 


Henry Weiss 7 


Attorney for Air Line Pilots 
Association, International 


Henry Weiss 


COHEN & WEISS 
50 East 4ond Street 
New York 17, New York 


Attorney for Defendant 
Air Line Pilots Association, International 


1143 National Press Building 
Washington 4, D. C. 


(Title of District Court and Cause) 


MEMORANDUM 


The Motion to Intervene will be granted. Textile Workers' Union 


v. Allendale, 226 F.24 765, 96 U.S. App. D.C. 401. 
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The Motion for Temporary Restraining Order will be denied. 
Switchmen's Union v. National Mediation Board, 320 U.S. 2975 United Transport 


Service Employees v. National Mediation Board, 179, F.2d 446, 85 U.S. App. 
D.C. 352- 


/s/ Burnita Shelton Matthews 
Judge 


March 17, 1961 


This cause came on for hearing on plaintiff's motion for temporary 
restraining order. Upon consideration of the pleadings, exhibits and 
affidavits on file, the points and authorities filed in support of and in 
opposition to the said motion, and after argument in open Court, it is by 
the Court on this 23rd day of March, 1961, 

ORDERED that’ plaintiff's Motion For Temporary Restraining Order 


be and the same is hereby denied. 


/s/ Barnite. Shelton Matthews 
Judge 


(Title of District Court and Cause) 


This cause came on for hearing on the motion of Richard L. Keller 
and 200 flight engineers employed by United Air Lines for intervention. 
Upon consideration of the pleadings, the points and authorities filed in 
support of the said motion, and after argument in open Court, it is by the 
Court on this 23rd day of March, 1961. | 

ORDERED that the motion of Richard L. Keller, et al for interven- 


tion be and the same is hereby granted. 


/s/ Barnite Shelton Matthews 


Judge 


(Title of District Court and Cause) 


MEMORANDUM 


The motion of the plaintiff for a preliminary injunction will be 


All formal motions seeking extensions of time and alt letters and 
telegrams in the nature of motions for extensions of time will be denied. 

The motions to dismiss will be granted. Switchmen's Union ve. 
Board, 320 U.S. 297. United Transport Serv. v. National Mediation Board, 
85 U.S. App. D.C. 352. 179 F.2d 46. | 
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Counsel for the National Mediation Board is to submit proposed 


findings and conclusions of law as to the preliminary injunction matter. 


Said counsel is also to submit appropriate proposed orders to carry out 


the rulings of the Court herein. 


/s/__Burnita Shelton Matthews 
Judge 


April 24, 1961 


(Title of District Court and Cause) 
MEMORANDUM 


In a memorandum filed herein April 24th, 1961, the Court 
indicated that findings of fact and conclusions of law were to ‘be sub- 


mitted as to the preliminary injunction matter. 


Upon reconsideration sua sponte, and bearing in mind that the 
Court intends to dismiss the complaint herein for lack of jurisdiction 
and failure to state a claim for relief, and that the Court's decision 


will not be based upon determination of any factual issues, the request 


for proposed findings of fact and conclusions of law as to the ‘preliminary 
| 


injunction matter is hereby withdrawn as unnecessary. 


/s/__Burnita Shelton Matthews 
Judge | 


April 27, 1961 


Be eee EE 
UNITED STATES DISTRICT COURT 
for the District of Columbia 


The 3rd day of May, 1961 


UNA Chapter, Flight Engineers Int'l Assn.. AFL-CIO 


vs. Civil 
Action 
No. 648-61 
National Mediation Board, et al. 


of said Court will please withdraw the 
plaintiff's motion for a preliminary injunction; and plaintiff's 


- tion for a temporary restraining order. 


[sf ISAAC N. GRONER 


1411 K Street, N.W. 
Attorney for 
Plaintiff 


NOTE ON MARGIN: 
LET THIS BE FILED MAY 3, 1961 - /s/ JUDGE 
MATTHEWS 


Washington, D. c. 
May 3, 1961 


The above-entitled action came on for hearing on 
entry of final order, before the HONORABLE BURNITA SHELTON 
MATTHEWS, United States District Judge, at 10 otclock a.m. 


APPEARANCES : 


‘Qn behalf of the Plaintiff: 
_ ISAAC N. GRONER,. ESQ. 


On behalf of Defendant National Mediation Board: 


HAROLD RHYNEDANCE 
Assistant U. S. Attorney 


On behalf of Defendant Air Line FAlots 
Association, International: 
BENJAMIN SHIEBER, ESQ. 
| 
On behalf of Defendant United Air Lines, 
Incorporated: 
STUART BERNSTEIN, ESQ. 


On behalf of the Intervenors: 
WILLIAM J. PITTS, JR., ESQ. 


PROCEEDINGS 

THE CLERK: UNA Chapter, Flight Engineers‘ vs. 
National Mediation Board. 

MR. BERNSTEIN: Good morning, Your Honor. I am 
counsel for United Air Lines. I am not a member of the Bar 
of the District of Columbia, but I have previously received 
permission from Your Honor to address the Court in this matter 

THE COURT: You know, I have been very sorry that I 
granted that permission because I have received papers from 
New York; instead of being sent to the Clerk, where they 
belong, they have been sent to me individually, the exhibits 
have been separate from the papers and no one can tell what 
they relate to without reading the papers and I don’t have 
time to do what counsel should do, namely, file their own 
papers in the Clerk's office. Also, the motions have not 
been filed in the proper way; 4nstead of the motions being 


made by motion filed with the Clerk's office, they are made 


by telegram sent to me individually, and I think I notified 
or had the Clerk notify counsel that they should have local 
counsel to attend to their various errands. 

Do you have local counsel? 

MR. BERNSTEIN: Yes, we have, Your Honor, Mr. James 
Francis Reilly. 

THE COURT: He is not here today? 

MR. BERNSTEIN: No, he is not. 
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THE COURT: All right, go ahead, Mr. Bernstein. 

MR. BERNSTEIN: Your Honor, I appear here this morn- 
Ang to respectfully suggest that Your Honor enter findings of | 
fact and conclusions of law with respect to the dismissal of 
the motion for preliminary injunction made by plaintiff. I do 
this in light of your memorandum order of April 27th, in which 
you suggested that it would not be necessary for the United 
States Attorney to submit those, as indicated in your memo- 


randum of April 24th. 


I make this suggestion, Your Honor, for two primary 


reasons, one, I believe it may be necessary that they be filed 
under Rule 52(a), and second, if not spoeasnry: I certainly 
think it would be highly desirable in this instance that the 
findings of fact and conclusions be filed. : 

When we were last before Your Honor on March 2lst, 
4t was at the behest of counsel for plaintiff, who was anxious 
to have a summary order entered denying his motion for pre- 
liminary injunction and granting our thotions to dismiss so 
that he could then immediately go on to the Sie of Appeals 
and seek relief there. The objection to that ‘procedure, Your 
Honor, was based on the very problem that is now raised; it 
was not, I assure you, to delay plaintiffs in ‘their efforts 
to get into the Court of Appeals, but rather to assure chen 
we did get into the Court of Appeals that our efforts here 


would not be in vain. We are grateful to Your Honor for having 
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entered a decision in our favor here and we are desirous of 
sustaining that decision in the Court of Appeals. 

At this point, since findings have already been pre- 
pared -- these findings have been prepared in anticipation of 
your order and were prepared after our meeting here on the 
2lst of March -- there is no delay attendant at this point, 
these findings can be entered as quickly as any summary order 
can be entered but there is no reason why they should not be 
done. 


We had full hearing on the argument for motion for 


preliminary injunction, the argument on the temporary restrain- 


ing order on March 16th, which you denied on the 17th, was by 
agreement of all counsel taken as argument for preliminary 
4njunction and argument to dismiss. On the 2lst, Your Honor 
granted two weeks for all counsel to submit additional 
affidavits as they thought necessary and I believe that was by 
of Mr.Weiss 
request/and Your Honor granted it. We have had full hearing 
on the motion for preliminary injunetion and motion to dismiss 
or for summary judgment. 

At this point, as I read Rule 52(a), from the deny- 
ing of interlocutory relief, the Court is required to enter 
findings of fact and conclusions of law. I will admit this 
area is not quite that certain that I can state this 
authoritatively. I have one case to which I would refer you 


an that connection, a Ninth Circuit decision, 246 F.2a 173, 
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where after argument on preliminary injunction, motions to 
dismiss were made and the Court denied the preliminary injunc- 
tion, granted motions to dismiss, but did not lenter findings. 
Now, that case is not completely on fours with this, there is 
some confusion. : 

THE COURT: There was a case where the Court did make 
a finding in order to reach the conclusion that it had, to 
dismiss; it made a finding about a railroad which was a finding 
of fact. . | 

MR. BERNSTEIN: As I recall this case, it was a 


‘question of interstate commerce of an air carrier, Your Honor, 


and the Court dismissed on the ground that it was not inter- 


state commerce and lacked jurisdiction. 
| THE COURT: It based its ruling upon the finding 
that defendants were not engaged in interstate transportation. 

WR. BERNSTEIN: That is correct, Your Honor. 

THE COURT: You see, in order to reach that, then 
they would have to make a finding. 

MR. BERNSTEIN: I assert that not as the last word on 
this but one of the danger posts we see here, and other things 
being equal, I see no reason to run any risks here. 

I would like to shift to the ground of desirability. 
In your memorandum, Your Honor indicated one of the bases of 
your ruling was a failure to state a clain. It seemed to me 
that encompassed clearly that there was no substantial 
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constitutional question presented by the complaint. One of 
the allegations in the complaint was denial of due process 
based in large part on the Chairman of the National Mediation 
Board's Committee accepting a ride in the cockpit of an 
airplane. 

THE COURT: Yes, somebody claimed that was a denial 
of due process. 

BR, BERNSTEIN: That is correct, a view of the 
premises, there was argument by counsel for plaintiff and 
argument was heard at great length as to what happened after 
"that event. As we read United Air Transport Service, and 
Leedom v. IBEW, in this circuit, 278 F.2d 237, the Court of 


Appeals apparently looks at these constitutional questions to 


 @etermine whether there is any substance to them. Apparently 


what Your Honor has done here is determine there is no 
substance to the constitutional question raised by plaintiff. 
THE COURT: I relied upon what the Court of Appeals 

gaid in United Transport Service v. National Mediation Board 
4n 85 U.S.App.D.C. at page 359. There the Court takes up this 
question of due process, a claim under the Fifth and 
Fourteenth Amendments, and says the claim is not supportable 
and goes on to say that: . 

"While the Mediation Board is given specified 

powers in the conduct of elections, there is no 

requirement as to hearings. And there is no 
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express grant of subpoena power. The Mediation 
Board makes no ‘order! asa 4ts only ultimate 
finding of fact is the certificate." ... "The 
Fifth Amendment provides that 'No person shall eee 
be deprived of .». property, without due process 
of law, and due'process requires notice and 
hearing. But since the Board could not by a 
mere craft or class determination occasion a 
deprivation of the appellants’ property, 1.e., 
of contract rights, no notice of intention to 
make such & determination was constitutionally 
necessary.” | 
MR. BERNSTEIN: I respectfully urge, Your Honor, 
| that in view of the allegations made in the complaint here 
and the disposition of this case, it would certainly assist 
the Court of Appeals in having findings of fact before it, 
which would summarize the salient features of this CaBCe 
THE COURT: When did you serve the proposed findings 


of fact? 


WR. BERNSTEIN: I served them yesterday, Your Honor. 


I became aware of your memorandum -- these were prepared, as 
I say, after the 2lst of March, awaiting an anticipated 
suggestion from you that counsel submit this. : These were sub- 
mitted to Nr. Rhynedance for his consideration and if he . 
deemed them favorable, he might pass. them on to Your Honor. 
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I left for Washington Monday afternoon and received 
your memorandum of the 27th about an hour before I left, and 
when I got here, I then served these upon other counsel. 

I have acted as expeditiously as possible under the circum- 
stances. It seems to me at this point certainly findings of 
fact, 1f not’ necessary, certainly cannot harm the situation 
and for this reason I would be at a loss to understand why 
there would be any objection to entering findings, Your Honor. 


THE COURT: Maybe there isn’t any objection, I don't 


MR. BERNSTEIN: I don't know, either, I merely make 
this presentation. I left a copy of these findings with all 
counsel and with your Clerk this morning and I am merely offer- 
ing them to you as a suggested set of findings and conclusions. 


That is all, Your Honor. 


{THE COURT: Mr. Rhynedance, have you anything to say 


about these? 

MR. RHYNEDANCE: The only thing I would say, Your 
Honor, is this, that the Government has tried to act as 
expeditiously -- or in such @ manner as to expedite this 
matter. 

Te record will show, I believe, that we have filed 
nothing since March of this year. As far as these findings 
are concerned, Mr. Bernstein has put them -- did put them in 
our hands back in March and we have held onto them anticipating 
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a suggestion by Your Honor or a direction by Your Honor to 

prepare such findings to the Court. So TI know that United 

Air Lines, I can state, have acted expeditiously in the matter. 
_ But directing my remarks next to the first point 

made by him, what Mr. Bernstein does raise that troubles me 

4s that the matter came on before Your Honor on both a pre- 

liminary injunction, motion for preliminary injunction, and 

the other motion is to dispose finally of the entire litigation. 

In other words, the whole matter was argued to Your Honor, 

the argument on the temporary restraining order was really 

directed to both, so 1t was agreed by everybody that that 

argument would apply to the motions for preliminary injunction 

and the other ultimate relief. I think it is in that posture 

| that perhaps we have a technical question that the matter did 

come before Your Honor and perhaps Your Honor is required to 

enter findings of fact and conclusions of law. 

I know of no case in this jurisdiction where a 
matter has come up in quite this posture, I am somewhat 
4mpressed by that Ninth Circuit case that wr. Bemnstete has 
cited. Perhaps in an abundance of caution, it would be desir= 
able to have findings of fact and conclusions of lawe 

My second point is that, of course, ‘trom the stand- 
point of the Government and I believe these other defendants, 


the record on appeal would be that much clearer by the entry 


of findings of fact and conclusions of law in the form submitted 
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by Mr. Bernstein. 

In carrying out Your Honor's direction, though, we 
have prepared orders which would, we believe, carry out the 
direction contained in the two memoranda, without findings of 
fact and conclusions of law. We are agreeable to either. We 
have been trying to cooperate with Mr. Groner, and I believe 
- @ll the parties have, in expediting this matter. 

THE COURT: Have you read these particular proposed 
findings? 

MR. RHYNEDANCE: Yes, I have, Your Honor. They are 
“satisfactory to us. 

THE COURT: Had you prepared any before? 


MR. RHYNEDANCE: I had not, I had drafted some, but 


not really finally prepared them. When Your Honor's memo- 


randum came dom, I stopped at that point. 

Thank you. | 

THE COURT: Does anybody else over here on this 
side want to be heard? 

MR. SHIEBER: My name is Benjamin Shieber, I 
represent the Air Line Pilots Association, I appear here, I am 
an associate of Mr. Weiss. 

Your Honor, I wish to add very little to the state- 
ment that Mr. Bernstein made. I Join with the arguments that 
he presented to Your Honor. I wish merely to emphasize from 
the point of view of the Air Line Pilots Association, we wish 


= 135.< 


to protect the decision of the Court from a possible technical 
error and on the very grounds that Mr. Bernstein cited, the 
possible necessity for findings of fact and the requirement 
of the United Transport Service case that no cubstantial 
constitutional issue be presented by @ due enotens argument. 
We believe, Your Honor, that in order to make it 
clear to the Court that this argument of lack of due process 
has been examined by the Court, it would be helpful to show 
what the findings of fact are, so the Court of Appeals can know 
that the due process argument has been examined and that a 
finding of no substantial constitutional issue has been made. 
THE COURT: Where is that covered in this proposed 
findings and conclusions? 
| MR. SHIEBER: I believe that is covered in the 
factual findings, in the findings dealing with the so-called 
Donaldson incident which would be numbers 9, 10, 11, 12, 13, 
1% and 15. And it is covered in the Conclusion of Law No. 2, 
which is that no substantial constitutional question has been 


presented. 


May I say, Your Honor, that I do not see how the 


entry of findings which are before Your Honor, findings of 
fact and conclusions of law, could in any way prejudice the 
other side and for that reason, too, I ask Your Honor to enter 
such findings and conclusions. ) 

THE COURT: Now, has everybody been heard that wants 
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to be heard on behalf of the defendants? 

MR. POTTS: Your Honor, I am William J. Potts, Jr., 
and I appear on behalf of Richard L. Keller and all the 
Intervenors in this case and I would like, on behalf of the 
Intervenors, to support the statements made by Messrs. 
Bernstein, Rhynedance and Shieber, concerning the desirability 
in this matter of proposed findings and conclusions. 

The matter of the findings and conclusions would not 
appear in any way to be prejudicial to the plaintiff in this 


matter. It is desirable to have such a matter in the record 


for eventual review by the Court of Appeals, and as the Inter- 


venors throughout this period have been most interested in 
expedition of this matter, it would not appear that the Court's 
acceptance of findings and conclusions would in any way lead 

to delay. 

Thank you, Your Honor. 

THE COURT: Mr. Rhynedance, how do these proposed 
findings and proposed conclusions accord with your proposed 
orders? 

MR. RHYNEDANCE: I have the two proposed orders here. 
I think it advisable that I hand them up to the Court at this 
time, copies have been served on the other side by mail last 
night. One is the pro forma order cutting away the underbrush 
in the case, all the formal motions being denied; the other, 


of course, is the order we are talking about. This order can 
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be entered without findings of fact and conolueions of law 
or 4t can be slightly modified to show that, first of all, 
findings of fact and conclusions of law have been entered by 
the Court and then in the action part of the order, putting @ 
period after -- striking as moot and putting @ period after 
denied, that is, the preliminary injunction. | 


THE COURT: In other words, you want to modify this 


a little? 

WR. RHYNEDANCE: If Your Honor desires to enter 
findings of fact and conclusions of law, it ean be done by 
“Anterlineation of that or we can submit a oleaner copy modify- 
ing it very slightly. Otherwise, it is in a form for Your 
Honor to sign, if she so desires. 

Thank you. 

THE COURT: I think it might be a good idea to make 
reference in this ruling about this constitutional issue, if 
anything is said in here about that, to this case in 85 
Appeals D.C., because they do definitely take the position 
that these proceedings do not involve a constitutional issue. 

MR. RHYNEDANCE: We have included in there, it 
appearing to the Court that, and we have three things, one 
being no substantial constitutional question is presented -—- 
I didn't, of course, put in the case citation since Your Honor 
had it in the memorandum. 


THE COURT: Oh, is that cited in the memorandum? 


Faas e's 


I had forgotten it was. 

MR. RHYNEDANCE: Yes, it is, Your Honor, in the 
first memorandum, at least. 

_ THE COURT: Wr. Groner. 

MR. GRONER: May it please the Court, my name is 
Isaac N. Groner, I represent the plaintiff, the UNA Chapter 
of the Plight Engineers’ International Association, AFL-CIO. 

I am somewhat at a loss as to how to proceed because 
I had always thought, Your Honor, that when a motion to 
dismiss is filed, that the legal effect thereof is to put in 


4ssue the allegations of the complaint, and the allegations 


of the complaint only, so that the well-pleaded ailegetions 


of fact in the complaint are presumed to be true. 

The conclusions of law in the complaint, of course, 
are not presumed to be iss so that when a Court grants a 
motion to dismiss, the legal effect of that is necessarily 

and unavoidably that the Court is of the opinion that no 
| conceivable proof of facts or theory of law-encompassed within 
the four corners of the complaint can possibly sustain a 
recovery for the plaintiff. 

If that is what Your Honor intended and I submit, 
4t, at least in our understanding, could only have been what 
Your Honor intended, it strikes us -- although naturally we 
have our own selfish interests, but apart from that and as 
counsel to the Court -- it would strike us as counsel to the 
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Court that Your Honor could only narrow her ruling by making 
findings. . i 

What Your Honor has done, in granting the motion to 
diemiss, necessarily extends to each and all of the possible 
theories of the complaint, particularly when tn the memorandum 
the two cases have been cited specifically, and I might say 
Switehmen's Union and United Transport have been cited twice 
by Your Honor in denying the motion for temporary restraining 
order as well as the memorandum of April 24th, so that there 
can be no doubt as to what the intention of Your Honor is. 

Your Honor, there is absolutely no question whatso- 
ever about Rule 52(a), there is no doubt about it at all. It 
makes no requirement of findings on an order dealing with a 
motion to dismiss. The only reference to findings is on an 
order dealing with a motion for preliminary injunction, it has 
nothing to do with what is before the Court; it only has to do 
with the action that the Court takes and again, Your Honor, in 
legal effect, necessarily, if Your Honor concluded that the 
Court:had no jurisdiction, there would have been no. action 
possible on the motion for preliminary injunction. 

{HE COURT: Now, you were the moving party in the 
motion for preliminary injunction, weren't you? 

MR. GROVER: Yes. Our motion, we believe, was not 


and could not have been acted on and should not be acted upon 


by Your Honor, in view of the action on the motion to dismiss. 
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If 4t will clarify the record, I will withdraw the motion for 
a preliminary injunction. It seems to us, Your Honor, that 
any action taken on a motion for preliminary injunction is 
4neonsistent with Your Honor's conclusion that the Court has 
no jurisdiction. We disagree with Your Honor's ccnclusion -- 
THE COURT: Yes, I understand. 
MR. GRONER: All right. But Your Honor having 
reached that conclusion, and we accept that es Your Honor's 
conclusion, we must say that Your Honor in law cannot take any 
action one way or the other on the motion for preliminary 
A4njunction, that this is the effect of Your Honor's memorandum, 
that it 1s quite clear on the face of the record, when you 
grant a motion to dismiss, particularly on the grounds that 
“are specified in the memorandum and as specified by the cita- 
tion of the cases that there is no need and can be no power 

to act on the motion for preliminary injunction and, therefore, ‘ 
there is no occasion for findings. 

Now, these particular findings were served late 
yesterday afternoon. They were served on my office, I was not 
in the office, I forget when I got them, probably around five 
otelock. I think to ask us to take a position on them this 


quickly puts us in a dilemms. We do have certain objections 


to them, they make findings on issues not covered by any of 


the papers. 
Now, to conclude, Your Honor, it has become evident 
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to us <- one thing more I want to add, having been served by 


mail and this counsel having come directly to the court, I 
have not seen the orders Mr. Rhynedance handed up to Your 
Honor. | 

It has become evident to us, at least as of yesterday 
afternoon, that defendants would not this morning present to 
the Court an order which we believed complied exactly with the 
4ntention and with the wording of Your Honor's memorandum, so 
we have done that, Your Honor, and with the Court's permission, 
I would like to hand that order up and to give copies to the 
others. 
| THE COURT: Well, now, Mr. Groner, I don't mind 
telling you that this matter of the ‘findings and of going 
forward with the ruling of the Court has been ‘somewhat delayed 
and I have wanted to dispose of the matter. So I thought that 
since I had requests from just about everybody, it seemed to 
me, maybe I am in error, but at least some other requests that 
other people wanted to submit proposed findings and conclusions-- 
I think that was mentioned in one of these telegrams, I am not 
sure -- but it just creates additional work in an effort to 
try to reconcile a lot of different findings, and so I looked 
‘4nto this question of whether or not adnee were really 
necessary in view of the disposition to be made of the case 
and I must say I wasn't exactly satisfied, but sufficiently 


satisfied to feel that I could dispose of it without the 
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findings. 

But I think that if you would withdraw your motion 
for ® preliminary injunction, that that would certainly clarify 
this question of whether or not findings and conclusions were 
needed as to your motion for a preliminary injunction. 

MR, GRONER: I state in open court that the motion 


should be considered withdrawn by Your Honor. 


THE COURT: Do you all want to say anything about 


MR. GROWER: May I add one word? 
THE COURT: Yes, certainly. 
MR. GRONER: I didn't comment on the delay and our 
anterest in ending it, because I think it is obvious. I do not 
do so literally, but figuratively the plaintiff bends its knee © 
to beg Your Honor to dispose of this controversy this morning 
so that we can get to the Court of Appeals and we can file a 
motion to stay the election which is now taking place. It 
may not be one of the purposes, but one of the by-products 
of not getting a disposition of the case this morning would be 
to prevent us from getting to the Court of Appeals before the 
election, which is a mail ballot, is concluded. 
We urge Your Honor to dispose of it this morning, if 
Your Honor would dispose of it by signing the findings, if 
Your Honor desires findings, in whatever way, by signing our 


order or Mr. Rhynedance's order. This is our primary interest, 
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to have a disposition in this Court. 

THE COURT: I was wondering about Rule 65, whether 
the denial of the temporary restraining order Le 

MR. GRONER: Should be clarified? : 

THE COURT: Yes. 


MR. GRONER: Your Honor please, I think I would like 


to comment on this from a different viewpoint. We have not 
appealed from Your Honor's ruling on the ‘temporary restraining 
order, principally because it was our conclusion, after 
examining the cases, that that might not be construed as an 
order denying injunctive relief; while this elvoult has 
apparently not passed upon it, those circuits Which have, I 
recall there were two and I think they were the Third and 
“the Tenth, have held that there is a distinction between a 
restraining order and injunctive relief and, therefore, they 
have diemissed appeals from restraining orders and obviously, 
4t seemed < us, that the same conclusion would apply in 
Rule 65. | 

THE COURT: Would it be correct to say that what 
you want to do is to appeal from the dismissal and not from the 
denial of any restraining order? 

MR. GRONER: To be perfectly candid, | we want to 
appeal from whatever we can appeal from. Your Honor, this is 
what we intend to do and I want to be candid with the Court. 

THE COURT: Of course, you are entitled to appeal 
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from anything you are entitled to appeal from, I am Gelighted 
to have you do it, if you want to. I was trying to simplify 
this and I thought if you are appealing from the dismissal and 
that 1s what you are appealing from, that we wouldn't need to 
bother about these other things, if you indicated on the record 
that you are withdrawing your request for them and we would 
just go forward on the other, and we wouldn't need to consider 
any further this matter of findings and conclusions on the 
injunctions. 

MR. GRONER: I will further say to Your Honor that 
oe hope to get to the stay calendar on the motion's calendar 
4n the Court of Appeals a week from tomorrow. In order to do 
that, we have to file our papers today; our papers are pre- 
pared. I will say to Your Honor that they presently recite 
the appeal is from an order granting a motion to dismiss. 

THE COURT: Well, why don't you file a praecipe then, 


that 1s, something formal withdrawing your motion for @ pre- 


liminary injunction? 
MR. GRONER: I will do that right now. 


THE COURT: Do you want to say something more about 


MR. BERNSTEIN: Yes, Your Honor. I think this does 
not solve the entire problem. I first have to put myself in 
the same equitable circumstance that Mr. Groner has; as Your 
Honor undoubtedly knows as a matter of judicial notice, the 
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22 
Civil Aeronautics Board has formally approved the merger of 
United and Capital. Until this litigation is disposed of 
some way, it 18 really going to tie our hands an terms of 
merging seniority lists. My interests and the interests of 
Mr. Groner are identical in that respect, we want it terminated 
as quickly as possible. 

Our interest is different in how we hope to fare in 


the Court of Appeals, we would like to win and he would like 


’ to win. There, our interest is not the same. | 

Frankly, we feel our chances are excelient, I am not 
suggesting Your Honor has made an erroneous decision here. I 
would think our job would not be quite s0 airricult -~- 

THE COURT: It would slow things up considerably 
for me to have to sign findings of fact and conclusions of lew, 
because I have no intention of signing it without finding eit 
whether 1t 1s supported in the record and I can't ¢rop every- 
thing on my calendar today and work on this. : 
MR. BERNSTEIN: Mr. Groner has seid to you, in 
passing, there are many things here that are not in the record. 
I feel like a country boy, when I come from chicago to 
Washington and hear things like this. I feel as strong an 
obligation to the Court as Mr. Groner. Any statement I have 
made is based on affidavits uncontroverted, and where they are, - 
I so indicated. I will not say I resent the suggestion ~-- 

MR. GRONER: I did not mean to imply anything like 
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MR. BERNSTEIN: It sounded that way. One other 
thing and I will leave. This 1s the problem of Rule 12(b). 
THE COURT: Rule 12(b)? 


MR, BERNSTEIN: 12(b). Mr. Groner can withdraw his 


preliminary injunction, but affidavits have been filed in this 
Court, we have filed motions for summary judgment or to 
dismiss, with attachments, and as I view Rule 12(b), no matter 
what we call it, it is a motion for summary judgment. 

THE COURT: I don’t have to make any findings on 
a motion for summary judgment. 

MR. BERNSTEIN: That is correct, Your Honor. You 
may recall I addressed myself to aspects of this, one was the 
necessity, and I would readily concede the necessity would 
“@isappear once he withdrew this; but the desirability -- and 
I could see nothing that could be harmed by this and I urge 
you, there is no delay here by entering findings, certainly 
4t would be of assistance to the Court and to counsel. 

THE COURT: It 1s very unusual for plaintiff to 
want to withdraw some request for relief and for the defendants, 
who prevailed, to get up and oppose it. 

MR. SHIEBER: First, may I suggest the withdrawal 
include a withdrawal for motion for temporary restreining 
order, so that the record is clear on that aspect of it. 

THE COURT: Now, that might be a good idea. 

WR. SHIEBER: And if Mr. Groner has no objection, 
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I would appreciate his entering that into his formal with 


drawal papers. 
MR. GRONER: I want to hear the end. 
_ MR. SHIEBER: The other point I would make is this, 
Your Honor. Mr. Groner has made a statement about motions to 
GQismiss. I think if we were thinking in terms of common law 
demurrer, which attacks only the allegations of the complaint, 
Mr. Groner's statement would be quite accurate. However, we 
ere faced here with the express ruling of the Court of 
Appeals, with which Your Honor is very famtitar, in the United 
“Pransport Service case and that ruling is that the Court must 
wake a@ finding that no substantial constitutional question has 
been presented. | 
| Logically, Your Honor, we ask you only to do what 
you decided to do, to make findings on the basis of your 
decision, on the basis of what you have seen in the papers. 
Your Honor, we submit to you that although on the face of the 
‘complaint, Mr. Groner -- and we don't. admit this, but we: 
submit that it is possible -- that on the face of his complaint, 
Mr. Groner has made a case of lack of due process on the 
Donaldson incident. However, Your Honor tgpuctea the papers -- 
{HE COURT: I don't see how he can do that in the 
Light of this decieion of the United States Court of Appeals 
an 85 Appeals D.C. . 
MR. SHIEBER: On the face of the complaint, he 
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complains that there was this view of the premises. Se 
claims that it was improper, he claims that the Chairman and 
members of the Committee used this in making their decision. 

. Now, Your Honor, this presents at least some claim, 
possibly, that it was a lack of due process in the proceedings 
of the Committee. However, Your Honor, we submit to you that 
these findings which merely recite the events that followed 
this incident which Your Honor is well familiar with, the 
fact that all parties went out and inspected on inspection 
trips of two different airports, they inspected the training 
‘facilities of United Air Lines, they went on actual flights, 
all parties, lawyers and members of the Committee; in the 
light of this, the finding of no substantial constitutional 
| issue would be supported in the light of events that followed 


the actual Donaldson incident and we say, Your Honor, that 


logically to support a finding of no substantial constitutional 


4essue, the Court of Appeals may very well believe that it 
needs some help from the court below to see what the court 
below looked into in making its finding that no substantial 
constitutional issue was presented in the case. 

THE COURT: They have everything that I have, the 
record. j 

MR. SHIEBER: They do, Your Honor, but if it is just 
on a motion to dismiss, they may very well say, as Mr. Groner 


has said to Your Honor, that the only thing for them to look 
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at is the complaint and on the face of the complaint, "I have 
presented a substantial constitutional 4ssue," xntoh is what 
he may very well say to the Court of Appeals and, Your Honor, 
we wish to prevent this. | 
We wish the Court of Appeals to have before at all 
the help that Your Honor can give the Court of Appeals and to 
have before it the considerations thet went into Your Honor's 
determination that no substantial constitutional issue was 
presented in this case. 
I will say this on the question of aeiey, Your: Honor. 
Mr. Groner has referred to the election and he says the 
‘ election 4s going forward. The election of a National Mediation 
Board craft or class determination is not like an election 
‘held in @ municipality or in a state. . 
THE COURT: I don't believe I want to go into: that. 
mR. SHIKBER: z just want to say at takes three 
weeks to hold an election of this type, the ballots go out by 
mail, they only went out by meil this Monday and the ballots 
will not be received by me teoces Mediation Board for three 
weeks, so the fact that Your Honor may take some time to study 
the findings of fact and conclusions, which Nr. Rhynedance 
tells you are acceptable to him, cannot prejudice the plaintiff 


in this matter on the question of delay. 


That is all I have to say on that, Your Honor. 


Thank you. 
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THE COURT: Mr. Rhynedance, do you want to comment 
on Mr. Groner's proposed order? 

MR. RHYNEDANCE: I have looked at it, Your Honor. 
I prefer my form, I think it is more complete and I particularly 
refer and invite Your Honor's attention to that part where it 
begins, "It appearing that," we have three, there is no juris- 
diction, I believe, and there 4s no substantial constitutional 
4ssue presented,and that the complaint fails to state a claim 
upon which relief may be granted. 

THE COURT: I haven't had an opportunity as yet to ? 
read yours. 

MR. RHYNEDANCE: I prefer ny language over his. 
Perhaps on a further study of his and if it is all there and 
‘waybe it is clear -- I admit my order does bave in there the 
matter referring to the preliminary injunction. I will be glad 
to take the order back and get it modified to exelude the 


preliminary injunction matter. 


THE COURT: Well, now, Mr. Groner, what were you 


proposing to put in your praecipe? 

MR. GROMER: I will be delighted to put in anything 
that Your Honor suggests. ‘The way I have drafted it: "The 
Clerk of said Court will please withdraw plaintiff's motion 
for a preliminary injunction." If Your Honor would like me to 
ada enything, "and the motion for temporary restreining order," 
I will add it. 


THE COURT: Well, you still would have your motion 
for an Anjunction in the sense of at the end of everything, 
you see, in your complaint, I mean that would still be there. | 

. MR. GRONER: If Your Honor would prefer -- 

THE COURT: I think I would like it if you would 
just withdraw the motion for temporary restraining order, too. 

MR. GRONER: All right. : 

THE COURT: Do you all want to see. thie? 

MR. RHYNEDANCE: If Your Honor perhaps would recite 
4t, or the Clerk would, I think we would understand what’ is 
in it. | 


THE COURT: You amy see it and then I will let it be 


(The praecipe was handed to Mire Rhynedance. ) 

THE COURT: Mr. Rhynedance, I think I will let you 
revise your order a little bit and I will sign it today. 

If you would. stay with him until he revised it, then 
you could see it. aE eS 

Could you do it right away? 

WR. RHYNEDANCE: Yes, we can, I would be glad to 
submit it promptly. | 

HE COURT: And I would like this citation to be 
put in on this constitutional question, because sometimes they 
bave a new panel of Judges up there that haven't bed that 


particular problem and I think it saves a little time, though 
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maybe the reference to it in the memoranda is enough, but I 
think if they know it relates to that issue, that it would be 
helpful. 
. MR. RHYNEDANCE: On the other matter, since Your 

Honor in @ memorandum has cited the Switchmen's Union case, 
too, I wonder if we could be at liberty to put that in? 

THE COURT: Yes, you may. 

May I have the praecipe? 

(The praecipe was handed to the Court.) 

THE COURT: All right. I just said, "Let this be 
‘fhied." 

WR. GRONER: If the Court please, inasmuch &as &n 
appeal will be filed, I have two orders which I could present 
| ex parte, but in view of the fact we are all here, with Your 
Honor's permission, I would like to present an order that the 
original file may be transmitted forthwith. 

THE COURT: Certainly. I will direct the Clerk to 


wait until this order is signed and then to put this order 


behind that one. 

MR. GRONER: Also, Your Honor -- 

THE COURT: And this goes, too. I think you saw 
that, Mr. Oncnien: . 

WR. GROVER: Yes. 

THE COURT: This order is to be filed after the 


order of dismissal. 
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WR. GROVER: I also have an order, Your Honor please, . ; 
4n terms of the bond. ‘There is no money involved, $250 oe : 
THE COURT: Do you want to see this, Mr. Rhynedance? 
MR. RHYNEDANCE: “We do have copies of these two 
orders which are submitted. I think there 1s some disagreement : 
among the parties as to the amount of the bond. As far as the 
Government 1s concerned, if Your Honor will hear me @ moment, 
I suppose the Government's interest is nominal, but with 
respect to these other defendants, they may well want to be 
packs because of the impact of this case upon their operations. 
I don't know how you measure the amaze, 4? there be 
“any, to the public interest. ‘That is ny atetiexity, but ¢ they 
have a real interest in the matter. | 


MR. GROVER: ‘This is a bond to cover the costs of 


appeal, that is all that is involved. 
THE COURT: Yes. : oe a 
MR. SHIEBER: Your Honor, may I direct Your Honor’s 
attention for just one moment to the complaint itself. ; 
SHE COURT: Yes. ! 
WR. SHIEBER: I will hand it up, to Your Honor. a 
HE COURT: Oh, no, I don't want you to hend it up 


MR. SHIEBER: All right, ma‘am. I just ath to read 
the allegations of this complaint that Hr. Groner is Sumrana. 


Your Honor to decide this case OMe 


se 15k 


THE COURT: Excuse me & minute. 

Would you get for me the up-to-date copy of the 
rules of civil procedure. 

Go ahead, please. 

MR. SHIEBER: On this question of the substantial 
constitutional issue: "13. On November 16, 1959" -- well, 
never mind 13, that is not relevant. 

"4, A valid ‘hearing,’ within the meaning of 

the Act and the Constitution, must strictly 

confine the adjudicators to the evidence of record 
and must strictly forbid any adjudicator to 
acquire or consider any ‘facts’ or *evidencet 
received outside the record and not in the presence 

of all parties. Accordingly, on December 9, 


1959, in one’ of its first meetings during an 


4nformal conference as to procedures with repre- 


sentatives of the parties including FEIA and ALPA, 
the Committee agreed it should not ‘view the 
premises,* i.e., any of the aircraft ena training 
centers in which United flight engineers were 
employed, unless and until duly authorized repre- 
sentatives of all parties should be present. 
Nevertheless, Donaldson, on December 12, 1959, 
while flying from Chicago to Denver, admittedly 


sat in the observer's seat in the United aircraft 
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cockpit, without notice to any party." 
"Me allegations of this paragreph which 


follow are on information and belief." -- 


HE COURT: You know, you don't need to read that to 


me. I know that. : 
WR. SHIEBER: Your Honor, Nr. Groner 4s asking Your 
Honor, after having considered all these papers and having 
them all before you, to eliminate all that from your mind and 
on the basis of a technical Gemurrer to this, ‘not even & 
judgment on the pleadings which would give the fact that we 
‘controverted the statements in Mr. Groner's complaint, he is 
asking Your Honor on the basis of @ technical demurrer to +. 
decide that these allegations do not present a substantial 
. constitutional issue. 
Your Honor, I respectfully submit that, ‘having cone 3 
sidered the facts of the Donaldson incident and having taken inte 
| consideration the events that transpired after Mr. Donaldson 
sat in the cockpit of that plane on his trip home to. Denver, 
the statements as to what transpired thereafter should be 
given to the Court of Appeals as part of the basis for Your 
Honor's finding that no substantial constitutional question 
has been presented here. | : 
THE COURT: I thought you wanted to say something 
about the amount of this bond. : 


No, Your Honor, I have no objection 
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to the amount of the bond. 


THE COURT: All right. Well, I believe that is 


all on this. 
. MR. GRONER: May we bring the order to chambers 
as soon as it is completed? 
THE COURT: Yes. 
(Whereupon, the Posegcind proceedings 


were concluded.) 


CERTIFICATE OF OFFICIAL COURT REPORTER 
I, Margaret A. Deeds, an official court reporter of 
the United States District Court for the District of Columbia, 
hereby certify that the foregoing is the official transcript 


of the above-entitled proceedings. 


ficial Court Reporter. 


(Title of District Court and Cause) 


Upon consideration of Motion of Defendants National Mediation 
Board, O'Neill, Edwards and Boyd to Dismiss Or, In the Alternative, For 
Summary Judgment, Motion of Defendant United Air Lines, Inc. to Dismiss And 
For Summary Judgment, and Motion Of Defendant Air Line Pilots Association, 
International to Dismiss And For Summary Judgment, and the pleadings, and 
the parties having submitted memoranda of points and authorities in support 
of and in opposition to the said motions, and after hearing oral argument on 
behalf of the parties in open Court, and the Court having filed two memorandum 
opinions, and it appearing that the Court is without Jurisdiction over the 
subject matter of this cause, that no substantial constitutional question 
is presented, and that the complaint fails to state a claim upon which re- 
lief can be granted, and in view of the decisions in Suitchmen's Union 


of North America, 320 U.S. 297, and United Transport Service Emp S Ve 


Nationsal Mediation Board, 85 U.S. App. D.C. 352, 179 F.2d 4k6, it is by 


the Court on this 3rd day of May, 1961, 
ORDERED that the said motions to dismiss be and the sia are hereby 
granted and the complaint be and the same is hereby dismissed, and it is 
FURTHER ORDERED that the said alternative motions for rica 


judgment be and the same are hereby denied as moot. 


/s/ Burnita Shelton Matthews 
Judge 


SUBMITTED BY: 


/s/ Harold D. Rhynedance, Jr. 


HAROLD D. RHYNEDANCE, JR. 

Assistant United States Attorney 

Attorney for defendants National Mediation Board, 
O'Neill, Boyd and Edwards 


SEEN: 


/s/ Isaac N. Groner 


ISAAC N. GRONER 
Attorney for Plaintiff 


/s/ Stuart Bernstein 


STUART BERNSTEIN 
Attorney for defendant United Air Lines, Inc. 


COHEN AND WEISS 


By: /s/ Benjamin M. Shieber 


BENJAMIN M. SHIEBER 
Attorney for defendant Air Line Pilots 
Association, International 


/s/ William J. Potts, Jr. 
oi ee eS 


WILLIAM J. FOTTS, JR. 
Attorney for Intervenors 


(Title of District Court and Cause) 


NOTICE OF APPEAL 


Notice is hereby given this 3rd day of May, 1961, that Plaintiff 
hereby appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 3rd day of May, 1961 


in favor of Defendants against said Plaintiff. 


/s/ Isaac N. Groner 


Attorney for 


Plaintiff 


th 


(Title of District Court and Cause) 


AFFIDAVIT 


CITY OF WASHINGTON ) 


DISTRICT OF compra) SS+? 


CHARLES L. WOODS, being duly sworn, deposes and says: 


1. I reside at 857 Fifth Street, Manhattan Beach, California. 


2. I ama pilot in the employ of United Air Lines, Inc. I am 
Master Chairman of the Master Executive Council for the airline pilots in 


the employ of United Air Lines, Inc. 
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3. This affidavit is made in opposition to a motion by the Flight 
Engineers International Association, hereinafter referred to as "FEIA", for 
a temporary restraining order and a preliminary injunction. It is further 
given in support of ALPA's motion to dismiss the complaint on the ground 
that the Court has no jurisdiction of the subject matter of this action and 
for summary judgment. 

4, I am familiar with the proceedings involved in the representa- 
tion dispute between the Air Line Pilots Association, International, herein- 
after referred to as "ALPA", and FEIA concerning the flight deck personnel of 
United Air Lines being before the National Mediation Board as file No. c~2946. 
I personally attended the proceedings in this dispute and I am familiar with 
the facts surrounding same. 


5. Hearings in this dispute commenced on December 1, 1959 and 


continued from time to time until June 23, 1960. All parties received full 


opportunity to present evidence, many witmesses were sworn for both sides, 
an exhaustive record was made. 

6. Duly represented in these proceedings, besides ALPA and FEIA, 
were intervenors the International Association of Machinists, the Railway 
Labor Executives Association, the Transport Workers Union of America and the 
Air Line Stewards and Stewardess Association. All were afforded full 
opportunity to present both evidence and arguments to the Committee. In 
addition, at the invitation of the Committee, United Air Lines was present 
to furnish such factual information upon the issues involved as the Committee 
might request. In fact, C. F. McErlean, a vice-president of United Air 
Lines, Inc., testified at length before the Committee, and United made avail- 
able for the Committee extensive data concerning the training, qualifications 


and fimctions of all cockpit crew members, the nature of United's equipment 
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and other facilities. 

7. On Jamary 17, 1961, in a twenty-two page document entitled 
"Findings Upon Investigation," the Committee, on the basis of the criteria 
considered by the National Mediation Board in prior craft or class determina- 
tions, and as a result of its investigation in these proceedings, concluded 
that . 


"all flight deck crew members on 
United Air Lines, Inc., in the job 
classifications of pilot or captain, 
reserve pilot, co-pilot and second of- 
ficer or flight engineer constitute 
one craft or class for purposes of 
representation and collective bargain- 
ing under the Railway Labor Act and 
should be voted together on one bal- 
lot for purposes of representation 
under S ction 2, Ninth, of the Railway 
Labor Act, as amended." 


Following the Committee's decision and report, the National Mediation Board 


made its order dated February 6, 1961 for the further processing of the 
representation dispute. | 

8. While it is clear that the FEIA is now sttempting’to secure 
judicial review of determinations reserved exclusively and conclusively to 
the Committee and to the National Mediation Board, we wish nevertheless to 
demonstrate the factual inaccuracy of the arguments advanced by the FETA. 

9. The proceedings before the Committee dealt most extensively 
with the facts relating to the various criteria which the National Mediation 
Board had in numerous cases theretofore declared to be the basis for determin- 
ing craft or class. The criteria considered included the duties, responsi- 
bilities, skill, training and experience of the employees involved, the 
practices of promotion, demotion and seniority observed or developed for 


the employees, the nature and extent of community of interest existing among 
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the employees, the grouping of employees for representation and collective 
bargaining purposes on United and in the industry generally, public interest 
as reflected in safety and efficiency in transportation, the interest of 
the public, carriers and employees in labor stability and representation 
rights. 

10. Contrary to the assertion of FEIA in its complaint and the 
affidavit of John J. Oling, the record was most extensive on all of these 
criteria and though conflicts in evidence appeared at many points, the 
Committee's decision is most amply supported in all respects. 

ll. Although it is recognized that it is neither necessary nor 
appropriate to delve into the great wealth of detail and the substance of 
the craft determination, I desire to most briefly summarize some of the facts 
so that this Court may be informed of the ample basis upon which the 
Committee reached its decision. 

12. The rapid technological change which has been occurring in air 
transportation was fully and specifically developed to show the changing 
nature of the job within the cockpit both in terms of safety, efficiency and 
the increased needs for piloting assistance. There was extensive testimony 
which compared the technological changes evident in the youthful airline 
industry as compared with the relative stable situation on the railroads. 

13. When, in 1948, Civil Air Regulations were amended to require 
a certificated flight engineer as an assistant to the pilots in the mechanical 
operation of all aircraft over 80,000 pounds gross weight, criticism by air 
carriers, the Air Transport Association and ALPA prompted the Civil 
Aeronautics Board to omit from the new regulation language which might 


prevent the flight engineer from assisting the pilots by performing mltiple 


functions in the cockpit. (ALPA Exhibits 10, 12, 13, 27; Vol. 3, pp. 118-143; 
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references are to transcript of proceedings). : 

14. Carriers followed one of two basic patterns in inipiieemtng 
the 1948 regulation requiring the presence of a flight engineer in the cock- 
pit. One group of carriers decided to utilize persons possessing primarily 
mechanical backgrounds as flight engineers (Vol. 4, pp. 265-266). The other 
group of carriers employed pilots possessing the flight engineer's certifi- 
cate to fulfill the requirement of a flight engineer, or, as he is generally 
referred to on these carriers, the second officer. In this latter group are 
16 or more carriers, including Delta Air Lines, Braniff International Airways, 
Pan American Grace Airways, Capital Airlines, Northeast Airlines, and 
Continental Air Lines. On these carriers, ALPA has, for many years, repre=- 
sented all flight deck crew members on both piston and jet airplanes as one 
craft or class under a single collective bargaining agreement. ‘In addition, 
programs of equal training, cross-utilization and cross-qualification with 
respect to all flight deck crew members are in effect on these carriers. 

15. All carriers operating jet aircraft today do so vith @ crew 
which includes three qualified pilots, since it has generally been accepted 
in the industry that the safe operation of jet equipment requires such & 
crew. (ALPA Exhibits 113, 114; Vol. 10, p. 1062; Vol. 41, p. 5216). On 
carriers in the Braniff-Delta group, the crew totals three pilots, at least 
one of whom possesses a flight engineer's certificate. (Vol. ke, p- 5323). 
On other carriers, the jet is operated by four men - three pilots and a 
mechanic engineer - since the organization separately representing flight 
engineers on these carriers has refused to permit flight engineers to obtain 


pilot qualifications, even at the carrier's expense. (ALPA Exhibit 61; 


Vol. 41, pp. 5227-5228). 


16. In 1948, United determined to utilize pilots as third crew 
members on four engine aircraft. (Board Exhibit F, p. 3; Board Exhibit C, 
pp- 5-6). In 1949, however, it found itself unable to meet the training 


costs involved, and it temporarily abandoned the pilot-qualified third crew 


member program. (Board Exhibit F, pp. 5-7; Vol 5, pp. 415-416). In 1952, 


United decided to reinstate this program, but this reinstatement was not 
fully accomplished util early 1954. As its reasons for returning to this 
program, United cited safety (the establishment of a qualified replacement 
for each crew member by means of a training program leading to interchange- 
ability of cockpit personnel) cockpit organization, quality of crew perform- 
ance, efficiency and economy of operation. (Board Exhibit F, pp. 8-9; Vol. 
34, pp. 4236 et seq.) 

17. All flight deck crew members hired since United returned to 
its pilot qualification program in 1954 possessed United's qualifications 
for copilots at their time of hire. They have been assigned to the line as 
flight engineers wntil such time as their seniority permits promotion to co- 
pilot. Because of the existence of two unions in the cockpit, no satisfactory 
machinery to facilitate promotion to copilot has been devised. Initially, 
rewly hired flight deck personnel were assigned as copilots for one day, to 
obtain a seniority number on the pilot's list, after which they would be 
furloughed to the flight engineer's list. (Vol 7, pp. 660-662). While this 
system established an orderly means of progression, it was eliminated at the 
instance of the FETA. (Board Exhibit C, p. 11). Thereafter, United 
established a "call-up" list which, although it left some serious problems 
unsolved and was cumbersome in operation, made possible the progression 


to copilot. (Vol. 12, pp. 1317-1318). 
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18. The problems treated in the respective collective bargaining 


agreements of ALPA and FEIA, and the solutions which these agreements pro- 
vide for those problems, are closely related and in many cases, Adentical. 
A few of these areas of similarity are the respective provisions governing 
pay structure, scheduling, duty time, seniority, grievance procedures, re- 
serve guarantee, bidding rights, and moving expenses. (FEIA Exhibit 18; 
ALPA Exhibits 4, 76, 78; Vol. 6 and 7; pp. 619-657). | 

19. Of approximately 1556 pilots employed by United, | about 300 
have been hired since 1954, and thus possess dual qualifications. (Vol. 15, 
p. 1563). With respect to pilots hired prior to 1954, the record contains 
evidence in great detail to show that wherever they may have received their 
initial training, that training placed heavy emphasis on mechanical and 
engineering studies. (ALPA Exhibits 234 - 264; Vol. 39, pp. 4842-4923). 
Many of these pre-1954 pilots have obtained flight engineer certificates on 
their own, and the total number of United pilots now possessing flight 
engineer certificates is approximately 529. (Vol 15, p. 1564). 

20. Of the 62h flight engineers at United, 485 possess commercial 
pilots licenses, and 126 others are in the process of acquiring such licenses. 
(vol. 15, pp. 1569-1570). When this process is completed, all but 13 United 
flight engineers will possess dual qualifications. At that time, of about 
2205 flight deck crew members at United, 1235 will be qualified both as pilots 
and engineers. This is a higher percentage of dual qualified personnel than 
exists on most of the carriers in the one craft, single labor secoomanty 
Braniff-Delta category. 

21. United Air Lines maintains a huge multi-million dollar 


training center at Denver, Colorado, to meet the needs of its ¢ross- 
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qualification program. (Vol. 10, p. 1103). All newly hired flight deck 
crew members receive both First Officer (copilot) Basic Training, which 
normally covers four and one-half weeks, and Flight Engineer Basic Training, 
covering ten to twelve weeks, at Denver. (ALPA Exhibit 117; FEIA Exhibit 72; 
Vol. 3, pe 110; Vol. 21, p. 2518). Both of these courses emphasize crew 
training on a teamwork basis, functional cohesiveness, and involve intensive 
studies in mechenical and engineering skills as well as piloting techniques. 
(ALPA Exhibit 117; FEIA Exhibits 72-73; Vol. 11, p- 1170; Vol. 10, Pe 1110). 

22. At United, the Convair 340, a twin-engine transport airplane, 
is operated by a crew consisting only of captein and copilot who, between 
them, perform all of the functions involved in the operation of the aircraft. 
Since this airplane is similar in performance to the De-6, a four engine 
airplane which United operates with a three man crew including a flight 
engineer, and in fact, is equipped with engines identical to those on @ 
pe-6, the functions performed by the DC-6 flight engineer are part of the 
normal job of the two pilots operating the Convair. (ALPA Exhibits 88-102; 
Vol. 8, pp. 767 ff.) ‘The record contains a detailed analysis of these 
functions, and it was demonstrated to the Committee that all duties in the 
cockpit, by whatever crew member performed, are in reality pilot duties. 

23. The transition on United from piston to jet propelled equip- 


ment has simplified the job of the flight engineer. For example, seventy-four 


controls found in the DC-7 piston driven airplane relate to the propellers 


and their operation. These controls have been omitted entirely from the jet 
propelled Dc-8. For the piston engine, mixture controls, manifold pressure 
controls, carburetor controls and R.P.M. controls were necessary. In the 
jet airplane, these controls are all replaced by one set of power levers. 
The record contains many other similar instances of omission and 
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simplification. Furthermore, on the DC-8 jet, all of the instruments end 
controls formerly monitored by the flight engineer have been installed so 


as to be easily within access of the copilot, without requiring him to leave 


his station. (ALPA Exhibits 103-111; Vol. 9 and 10, pp. 963-1075 Vol. 25, 


pp. 3015-3028; Vol. 26, pp. 3216-3217). A part of the evidence in this pro- 
ceeding was a Report of the Presidential Emergency Board in the dispute 
between Eastern Air Lines, Inc., the Air Line Pilots Association, International 
and FEIA. As found by that Board, ALPA Exhibit 114, the mechanics} function 
in jet equipment will be substantially less than in piston airplanes, it not 
being anticipated that repairs of any major kind will be made in flight. 
Comparable direct testimony was given to the effect that so-called trouble 
shooting and repairs in flight in jet equipment were for all practical pur- 
poses not possible or contemplated. (Vol. 10, p. 1043). | 

24, The FEIA endorses the specialization concept of crew complement, 
impairing functional cohesiveness and flexibility on the flight deck, and 
creating artificial barriers to the necessary coordination among flight deck 
crew members. (Vol. 42, pp. 5509-5511). The specialization concept contem- 
plates that each function performed on the flight deck is separate and unre- 
lated to other crew functions, and that each should be performed by a 
specialist. The Committee was shown that this concept is incompatible with 
the rapidly changing technology in the industry, and that it had introduced 
many problems for the carriers with respect to training programs, industrial 
relations, and overall efficiency of operation. (Vol. 41, pp. 5202-52105 
5257-5259; Vol. 34, pp. 4318-4325). It was also shown that such a system had 
compromised the necessary cross-monitoring of functions, flight fleck coordi-= 
nation, and in many respects, the safety of the operation. Serene it was 
apparent both from documentary evidence and from the testimony of FEIA's own 
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witnesses that the FEIA interest in specialization was prompted not so mch 

by the desires of its members (most of whom hope to progress to copilot when 
seniority permits) but solely by the interests of a mcleus of specialist- 
engineers who have no desire for such progression. (Vol. 26, p. 3221; Vol. 31, 
p. 3048; Vol. 17, pp. 1946-1950; Vol. 20, pp- 220-2248, 2264-2265; Vol. 23, 
pp. 2767, 2771-2772; Vol. 21, p. 2508). 

25. The objectives of the FEIA have seriously affected the stability 
of United's labor relations, and its ability to render uninterrupted service. 
The FEIA has represented United's third crew members since November 28, 1951. 
On November 5, 1952, the FEIA struck over, inter alia, the issue of a change 
in flight engineer job qualifications. In 1955, shortly after United reinsti- 
tuted its pilot qualification program, its service was again interrupted by 
an FEIA strike, lasting for 51 days, and intended solely to bring about the 
termination of United's program. The strike did not achieve its objective. 
(Board Exhibit C, pp. 10-11; Vol. 6, pp. 470-471). In 1957, bargaining de- 
mands submitted by the FEIA again sougnt to destroy United's pilot qualifica- 
tion program, (ALPA Exhibit 131; Vol. 12, pp. 1280-1286). <A substantial 
number of the flight engineers themselves, however, refused to countenance 
this attitude by the FEIA, and formed a rival group known as the United Flight 
Crew Members Association. (Vol. 12, pp. 1286-1288; ALPA Exhibit 133). When 
it became apparent to the FEIA that continued attempts to destroy United's 
program would be "suicidal" and would lead only to the destruction of the 
FEIA as bargaining agent, the FEIA sharply revised its bargaining proposals. 
(Vol. 12, pp. 1284-1296; ALPA Exhibits 134-137). Prior to the execution of 
the current agreement between the FEIA and United, the FEIA again circulated 


a strike ballot over the pilot qualification issue, and dissension again 


arose within the FEIA.’ (Vol. 12, pp. 1308-1312; ALPA Exhibit 138). While 
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the ‘disagreement was again temporarily resolved, the FEIA indicated that it 
still intends to destroy United's pilot qualification program when, as a 


matter of economic expediency, it feels strong enough to do so. | (Vol. 31, 


| 
p-3048). United has felt this pressure most pointedly, and was apprehensive 


about its continuation into the future. (Vol. 34, p. 4319). : 

26. ALPA has for many years successfully represented three pilot 
crews in which one or more individuals serve as flight engineer. All flight 
deck crew members, whether or not they are pilot qualified, are eligible for 
admission into ALPA and, as members, have been given a full voice in all 
affairs of the Association, and all such members have the same rights ani 
privileges within the Association. In collective bargaining, in processing 
of grievances, and in representation of the rights of the many minority 
groups within ALPA, the record demonstrates the Association's desire and 
ability to deal fairly and impartially. (Vol. 41, pp. 5277-5292) 

27. Extensive testimony was given to show that the problems of all 
flight deck crew members, pilot and engineers alike, were very ¢losely inter- 
related and that they have a strong commmity of interest. Entirely apart 
from the work which they perform side by side as members of a single crew, 
they are closely tied together in terms of working conditions, wage rates, 
qualifications, professional and promotional aspirations and job function. 
(Vol. 3, pps 127-130, 130-153; Vol. 4, pp. 253-279; Vol. 5, pp. 378-385). 

28. I cannot begin to reproduce herein all of the evidence which 
was presented to the Committee, not only because of its great mse, but also 
because the Committee had an opportunity to observe and to weigh the demeanor 
of the witnesses in arriving at its determination. The foregoing is intended 
only as a representative sampling of what an examinatim of the record in 


detail would disclose. And this sampling does show that the traditional 


- 170 - 


craft or class criteria applied in previous cases by the National Mediation 
Board, criteria such as commmity of interest, labor stability, conditions 
on the carrier involved and on other carriers in the industry, history of 
collective bargaining, seniority, opportunities for promotion, training and 
qualifications and similarity of duties, were all considered and applied by 
the Committee to the evidence presented. It cannot be doubted that the duty 
expressly prescribed by Section 2, Ninth of the Railway Labor Act was here 
fulfilled by the Committee and the Board. 

29. On January 5, 1960, counsel to the FEIA moved that Chairman 
J. Glenn Donaldson disquelify himself from further participation in the pro- 


ceeding. The FEIA contended that their rights had been prejudiced by 


Chairman Donaldson's acceptance, while en route from Chicago to his home in 


Denver, of an invitation to occupy the cockpit observer's seat in a United 
Air Lines DC-7 airplane manned by a pilot, copilot and flight engineer. While 
the FEIA, as an incidental claim, argued that the functions of the crew 
members on this flight were staged for Mr. Donaldson's benefit, and did not 
represent the normal conduct of the crew, it seems clear that this was not 
the force of the FEIA motion, since Counsel to the FEIA stated: "nor is it 
necessarily relevant whether or not the demonstration was an accurate 
representative one ....” 

30. Following the motion by the FEIA and statements by 
Mr. Donaldson and counsel for ALPA commenting on the motion, the Committee 
recessed. It reconvened shortly thereafter and the Committee statement denied 
the motion and, for reasons stated, found that no one had been prejudiced. 

31. Following the Committee's denial of the motion, the FEIA 
appealed to the National Mediation Board, both for a suspension of the hearings 


until the appeal should be decided and for an ultimate reversal of the 
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Committee's denial. By order dated January 7, 1960, the Board refused to 


suspend hearings pending its determination of the appeal. A copy of such 
order is annexed hereto as Exhibit "A". 

32. On February 5, 1960, the Board, in a two page decision and 
opinion, thoroughly reviewed the record and the affidavits submitted by the 
FEIA, and denied the motion to disqualify Chairman Donaldson. At page 2 of 
its opinion, the Board stated: 

"Tere is nothing in the record that would 

indicate to us that the FEIA has, in any way, 

been prejudiced by the conduct of Mr. Donaldson 

or that due process has been denied the Flight 

Engineers' International Association. The re- 

cord does not contain any facts which would 

lead this Board to believe that the neutrality | 

of Mr. Donaldson has been impaired in any way." | 
A copy of the Board's decision and opinion in full is annexed hereto as 
Exhibit "B". 

33. A view of United Air Lines’ equipment end facilities had been 
contemplated by the Committee prior to the FEIA motion. United made early 
offers to make their equipment and training facilities available for the 
Conmittee's view. It was the position of the FEIA throughout the hearings 
that a view of United's equipment and facilities was "unnecessary and 
irrelevant." : 

34. As a result of the conferences between the Committee, counsel 
for FEIA and ALPA, and with the cooperation of United, arrangements were made 
for a first hand inspection of the cockpit of United's DC-7. ‘The purpose of 
such inspection was to give the Committee an opportunity to view directly the 
cockpit layout and to acquire comprehension of the functioning ‘of the crew 


in the cockpit. Accordingly, as appears by the affidavit of Robert L. Tuxbury, 
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sworn to the 16th day of March, 1961, on Saturdgy, January 9, 1960 the 
Committee, accompanied by representatives of both FEIA and ALPA, visited 
Washington National Airport and spent approximately one and one-half hours 
inspecting the DC-7 United airplane. They went into the cockpit and 
explanations of the operations of the airplane were given by representatives 
of both FEIA and ALPA. The standard operating procedures were reviewed. 
These procedures, it should be explained, described the essential functions 
performed by the various crew members. 

35. For the purpose of securing a more intensive development of 
the training, qualifications and job functions of various crew members, the 
Committee by arrangement with FEIA and ALPA and with the cooperation of United 
visited and made a thorough inspection of the United Air Lines Denver 
Training Center at Denver, Colorado. The first such visit took place on 
March 23, 1960. It involved a thorough inspection and observation of class- 
room and practical training, initial and recurrent training. The Committee 
went into the simlators for two-engine piston equipment, for four-engine 
piston equipment and for the Dc-8 jet equipment. Therein it observed the 
operation of the aircraft, the simlator being crewed in normal fashion. 
This was all accomplished by arrangement with the FEIA and ALPA and with 
their technical representatives present and their legal counsel present. 
These representatives actually participated in this investigation and the 
FEIA representatives were particularly articulate in pointing out details of 
the programs and facilities, the functioning of the crew members, both pilots 


and engineers, and the training given to such crew members. 


36. By the same arrangement, on March 28, 1960, the Committee 


members went on a flight of a United DC-6-7 aircraft and on a flight of a 


United DC-8 jet aircraft. ‘These actual flights again were conducted under 


- 173 - 


normal crewing arrangements and under normal operating conditions. In both 
instances, FEIA technical and legal representatives were present and in- 
dividually participated. The Committee and the participants were in the 


plane during flight and were in the cockpit from time to time, as they chose, 


and there was full discussion and active participation by FEIA representatives 


as well as others. 

37. It mst be made entirely clear that these investigations and 
first hand observations were the result of elaborate and precise plenning 
fully participated in by FEIA and ALPA. The arrangements were carefully 
considered and all sides, including FEIA, were content that there would be 
an objective and thorough investigation. There cannot be the slightest 
possible doubt that the purpose of the visits to Washington National Airport 
and to Denver Training Center and flights conducted was to give ito the 
Committee a first hand and comprehensive understanding of training, qualifi- 
cations, crew functions and operational problems on United. None of the 
parties then or since has claimed that such ends were not, in fact, 
accomplished. 

38. The problems involved in the representation dispute have 
become more acute. Notwithstanding the claims by FEIA to the contrary, there 
is strong feeling manifested among the engineers and pilots alike that this 
craft decision constitutes the means by which their relationship as part of 
a single functioning crew is given proper expression. At the present time, 
United is involved in a merger with Capital Airlines. To delay the implemen- 
tation of this craft decision is to obstruct the solution of what is already 
a difficult problem involving the interrelationship of flight deck personnel 
on United with similar personnel on Capital. The personnel of both carriers 


have been and even now are engaged in extensive exploration of their common 
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problems toward the end of an equitable and peaceful solution. Any delay 
would cause confusion as among the flight personnel affected and would be 


most injurious to their best interests. 


/s/ Charles L. Woods 


ne 


CHARLES L. WOODS 
Sworn to before me this 


15th day of March, 1961. 


/s/ Bernard F. Morris 
Notary Public 


EXHIBIT A 


NATIONAL MEDIATION BOARD 
Washington 


January 7, 1960 
File No. C-2946 


Mr. I. J. Gromfine 
11 South LaSalle Street 
Chicago 3, Illinois 


Dear Mr. Gromfine: 


The Board has today considered the request of the Flight Engineers 
International Association to direct the Committee of Three to suspend hear- 
ings in NMB File No. C-2946 pending action of this Board on the Flight 
Engineers International Association motion to remove Mr. J. Glenn Donaldson 
from said committee. 


This Board can find no valid reason to suspend these hearings and 
directs that the hearings be continued pending examination of the motion for 
removal of Mr. Donaldson and action thereon. ; 


By direction of the NATIONAL MEDIATION BOARD. 


/s/ E. C. Thompson 


E. C. Thompson 
Executive Secretary : 


Ect/ctm 

eceto: 0. David Zimring 
Henry Weiss 
J. Glenn Donaldson 


George S. Ives 
David H. Stowe 


NATIONAL MEDIATION BOARD 
Washington 


In the Matter of the Application of 
AIR LINE PILOTS ASSOCIATION, INTERNATIONAL 


alleging representation dispute pursuant to 
Section 2, Ninth, of the Railway Labor Act 
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and . 
FLIGHT ENGINEERS! INTERNATIONAL ASSOCIATION: 
involving employees of February 5 » 1960 
UNITED AIR LINES, INCORPORATED 


This matter comes before the National Mediation Board: upon the 


motion of the Flight Engineers’ International Association (hereinafter 
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problems toward the end of an equitable and peaceful solution. Any delay 
would cause confusion as among the flight personnel affected and would be 


most injurious to their best interests. 


/s/ Charles L. Woods 


~~ Ue 


CHARLES L. WOODS 
Sworn to before me this 


15th day of March, 1961. 


/s/ Bernard F. Morris 
Notary Public 


EXHIBIT A 


NATIONAL MEDIATION BOARD 
Washington 


January 7, 1960 
File No. C-2946 


Mr. I. J. Gromfine 
11 South LaSalle Street 
Chicago 3, Illinois 


Dear Mr. Gromfine: 


The Board has today considered the request of the Flight Engineers 
International Association to direct the Committee of Three to suspend hear- 
ings in NMB File No. C2946 pending action of this Board on the Flight 
Engineers International Association motion to remove Mr. J. Glenn Donaldson 
from said committee. 


This Board can find no valid reason to suspend these hearings and 
directs that the hearings be continued pending examination of the motion for 
removal of Mr. Donaldson and action thereon. : 


By direction of the NATIONAL MEDIATION BOARD. 
/s/ E. Ce Thompson | 


E. C. Thompson 
Executive Secretary | 


Ect/ctm 

ec-to: 0. David Zimring 
Henry Weiss 
J. Glenn Donaldson 


George S. Ives 
David H. Stowe 


EXHIBIT B 


NATIONAL MEDIATION BOARD 
Washington 


In the Matter of the Application of 
AIR LINE PILOTS ASSOCIATION, INTERNATIONAL 


alleging representation dispute pursuant to 
Section 2, Ninth, of the Railway Labor Act 


and 
FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION 
involving employees of 
UNITED AIR LINES, INCORPORATED 
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This matter comes before the National Mediation Board upon the 


motion of the Flight Engineers' International Association (hereinafter 
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referred to as FEIA), for an order removing and replacing J. Glenn Donaldson 
as a member of the committee of neutrals (hereinafter referred to as Committee ) 
which was appointed by the National Mediatim Board (hereinafter referred 
to as Board) under the provisions of Section 2, Ninth, of the Railway Labor 
Act (hereinafter referred to as Act), and for further order directing the 
Committee to suspend hearings in the matter heretofore referred to said 
Committee until an opportunity has been had for the Board to consider the 
motion of FETA. 

On Jamary 7, 1960, the Board, in a letter directed to counsel 
for FEIA, declined to request the Committee to suspend its hearings and 
directed that the hearings be continued pending examination of the motion 


for removal of Mr. Donaldson and action thereon. 


Counsel for FEIA also requested that the Board hold a hearing on 
the motion of FEIA. The Board has exemined the transcript of the hearing 
before the Committee, particularly Volumes 13 and 14, and has carefully 
examined the affidavits filed in support of the motion and can find no 
justification for holding a hearing on the motion for the reason that 
the pertinent facts are not in dispute. 

The basis for the motion as set forth by counsel for the FEIA is 
that Mr. Donaldson engaged in conduct which denies to FEIA due process and 


prejudices its rights in the proceedings of the Committee. 


The pertinent facts are that on December 12, 1959, Mr. Donaldson 


rode in the cockpit of the airplane in which he was ticketed from Chicago, 
Illinois, to his destination, Denver, Colorado. He did this at the invita- 
tion of Mr. Leroy, the Captain in charge of the flight, and who is also a 
member of the Air Line Pilots Association, International (hereinafter 
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referred to as ALPA). Serving as flight engineer aboard this flight, and 
present during Mr. Donaldson's visit, was a Mr. McDowell, a member but 
not an officer of FEIA. Mr. Donaldson conversed with the pilot and the 
flight engineer on both the features of the cockpit and the operation of 
the flight. | 

The record shows further that it was contemplated by the parties 
that the Committee might inspect the cockpit of certain airplanes in which 
a flight engineer was employed or not employed and it appears that on 
Saturday, the 9th day of January, 1960, the committee, in the presence 
of representatives of both ALPA and FEIA, visited and examined certain 
types of airplanes at the Washington National Airport. 

The essential question before the Board is whether or not the 
information that was gained, such as it may have been, by Mr. Pondidaan 
in his ride from Chicago to Denver destroyed in any way his "neutrality." 
It is inconceivable that the parties would expect the Committee ‘to ope rate 
in a vacuum and it would seem to make little difference whether the informa- 


tion obtained by Mr. Donaldson was obtained at the time of the hearing or 


whether he may have obtained similar information long before the hearing 


ever started. 

Mr. Donaldson is mown to have wide experience as an arbitrator 
and a referee in labor disputes of many kinds. He is trained in deter- 
mining issues based upon the records that are laid before him by the 
parties. The Board has confidence in Mr. Donaldson and fully expect the 
Committee will discharge its duty as requested by this Board ine fair 
and impartial manner. There is nothing in the record that would indicate 


to us that the FEIA has, in any way, been prejudiced by the condirt of 
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Mr. Donaldson or that due process has been denied the Flight Engineers’ 
International Association. ‘The record does not contain any facts which 
would lead this Board to believe that the neutrality of Mr. Donaldson 
has been impaired in any way. 

It is, therefore, the order of the Board that the motion of 
FRIA be and it is hereby denied. 


By direction of the NATIONAL MEDIATION BOARD. 


/s/ B. C. Thompson 


E. C. Thompson 
Executive Secretary 


(Title of District Court and Cause) 


AFFIDAVIT 


CITY OF WASHINGTON ) 


DISTRICT oF commara) $+? 


ROBERT L. TUXBURY, being duly sworn, deposes and says: 

I am a pilot in the employ of United Air Lines, Inc. 

I reside at R.R. #2, Box 239, Split Rock Road, Boonton, New Jersey. 

I was present at the proceedings in National Mediation Board File 
No. C-2946 at which time arrangements had been made for a visitation by 
members of the Committee to the Washington National Airport for the purpose of 
inspecting one of United's DC-7 aircraft. This arrangement was made with 


representatives of FEIA, ALPA, and upon the offer of United. 


On Saturday, January 9, 1960, I was present at Washington National 
Airport and met with the members of the Committee, John M. Hodgson, Vice- 
President of United Air Lines, Inc. and Carl Sturgeon, who had bhi designated 
as representative for the FEIA. Mr. Sturgeon is a Plight engineer in the 
employ of United and a member of FEIA. We spent upwards of one hour and a 
half in the inspection of the airplane, particularly in the cockpit. During 
that time, a full explanation of the cockpit layout, instrumentation and 
controls was given. We also reviewed the application of the Company's 
published standard operating procedures to the DC-7 plane being observed. 

The FEIA representative took occasion to make note to ‘the Committee 
of various things which he regarded as significant. The Committee at that 


time listened to what any of the parties present had to say and asked various 


questions on a great range of subjects affecting the crew functions, the 


method of operation as well as other technical matters. 


/s/ Robert L. Tuxbury 
ROBERT L. TUXBURY 


Sworn to before me this 
16th day of March, 1961. 


/s/ Bernard F. Morris 
Notary Public 


(Title of District Court and Cause) 


AFFIDAVIT 


STATE OF COLORADO) SS.: 
COUNTY OF DENVER ) tg 


WARREN LeROY, being duly sworn, deposes and says: 
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I reside at 3460 South Bellaire, Denver 22, Colorado. 

I am a pilot in the employ of United Air Lines, Inc. On December 12, 
1960, I was in command of a United flight which has proceeded from Pittsburgh, 
Pennsylvania to Chicago, Tllinois and was enroute to Denver, Colorado. On 
the segment of the trip from Pittsburgh to Chicago Clarence N. Sayen, 
President of the Air Line Pilots Association, International was a passenger 
and during that portion of the flight we visited for a time. On our arrival 
in Chicago Mr. Sayen left the plene. Up to and including the time when 
Mr. Sayen left the plane we were not aware of the fact, which I later dis- 
covered, that Mr. J. G. Donaldson, chairman of the Committee in the Class and 
Craft proceedings was at the Chicago airport on his way to Denver. 

After Mr. Sayen left I went into the terminal and shortly thereafter 
proceeded to return to the aircraft, preparatory to take-off. In so doing, 
I observed Mr. Donaldson in the line of passengers waiting to embark on the 
continuation of this trip. I greeted him and purely as a matter of courtesy 
invited him to sit in the observers seat during the Chicago Denver segnent. 
This invitation was extended entirely on my own and not as the act either 
of Mr. Sayen or the Air Line Pilots Association. 

During the trip from Chicago to Denver the usual procedures for 


the operation of the crew were followed. 


/s/ Warren LeRoy 
Warren LeRoy 


Sworn to before me this lth day of March, 1961. 


/s/ Sendra J. Palmer (SEAL) 
Notary Public 


My Commission expires November 28, 1964 
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(Title of District Court and Cause) 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) 


SS.: 

HENRY WEISS, being duly sworn, deposes and says: 

I am counsel for the defendant Air Line Pilots Association, 
International, one of the defendants herein. | 

I make this affidavit asking leave to submit the annexed affidavit 
of Clerence N. Sayen which, for the reasons set forth below, bas not been 
executed. : 

Mr. Sayen has been in Mexico City for a period of some weeks 
attending at the meeting of the International Federation of Airline Pilots 
Associations, of which he is President. | 

Following discussion of this matter by telephone with Mr. Sayen, 
I prepared an affidavit on his behalf and completed the same on March 14, 
1961. I then read this affidavit to him over the telephone ania he advised 


me that it is correct and stated that he would execute such affidavit on his 


return to Chicago from Mexico City on the afternoon of March 23, 1961. 


[s/ Henry Weiss 
HENRY WEISS 


Sworn to before me this 
15th day of March, 1961. 


Mildred R. Nebel 

Notary Public, State of New York 
No. 31-8108200 

Qualified in New York County 
Commission expires March 30, 1962 


(Title of District Court and Cause) 


STATE OF ILLINOIS) SS. + 
COUNTY OF cook ) ™’” 


CLARENCE N. SAYEN, being duly sworn, deposes and says: 

1. I reside at 160 North Delapleine Road, Riverside, Illinois. 

2. I am the President of the Air Line Pilots Association, Inter- 
national, an unincorporated association of professional airline pilots of the 
scheduled United States' carriers. The Association (hereinafter referred to 
as "ALPA") has its principal office at 55th Street and Cicero Avenue, Chicago, 
Tlinois. 

3. It is important to look at the true purpose behind this action 
brought by the Flight Engineers’ International Association (hereinafter 
referred to as "FEIA"). It is also useful to examine the actions of that 


organization in the perspective of the recent and notorious unlawful conduct 


engaged in by its members with such a disastrous effect upon the public, the 


national economy and major air carriers as well as their employees who 


were out of work as a result of the so-called wild cat strike by the engineers. 
These facts have an immediate bearing upon this action. 

4. The FEIA is plainly attempting to use the judicial process for 
an unlawful purpose. This Court is being asked to stay and overturn a decision 
reached after extensive hearings which took place over a period of more than a 
year, consumed some 4O days of hearings reflected in the record of over 
5,000 pages and 595 exhibits. The FEIA fully and actively participated in 
these proceedings, as did ALPA. Recesses were taken from time to time giving 
the parties ample opportunity to prepare and to be heard. After the cessation 
of formal hearings, the FEIA submitted additional documentary evidence 


followed by lengthy briefs and reply briefs. 
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5. It is evident from the decision of the Committee that there was full 
consideration given to the evidence and contentions of all wactios before the 
determination was reached that the interest of the employees, the public and 
the carriers was properly served by single craft or class within the intend- 
ment of the Railway Labor Act. The National Mediation Board then advised the 
parties on February 6, 1961 that it was proceeding to implement this decision. 

6. With no effort to disguise their purpose, the menber ship of 
FEIA in a so-called wild cat strike, shut down the operations of American 
Airlines, Inc., Pan Americen World Airways, Trans World Airlines, Eastern Air 
Lines, Inc., National Airlines, Inc., Western Air Lines, Inc. an The Flying 
Tiger Line, Inc. from February 17, 1961 until February 2h, 1961. Seemingly 
precipitated in the first instance over contract demands on one carrier, it 
was soon made known that this unlawful strike was aimed at coercing the 
National Mediation Board, the government, the carriers and ALPA into nullifica- 
tion of the craft decision. This unlawful strike has been termed in the 
published reports as "the costliest strike in the nation's aviation history." 
The strike resulted in the furlough and loss of wages of more than 84,000 
employees. Miami and Caribbean areas are estimated to have lost thirty-six 
million dollars as a direct result of the strike. The six carriers involved 
are said to have suffered a forty million dollar loss in veraicke during shut- 
down. Air mail was grounded, as were 500,000 travelers each day, many of whom 
were stranded away from home, unable to secure other means of ‘erenssorbetion: 

7. The Federal Court, reviewing the action of the FEIA in connection 
with this so-called wild cat strike, has characterized that conduct as 
demonstrating a complete and contemptuous disregard for the Court's authority. 


I am also informed that the Federal Courts concluded that the FETA flagrantly 


disregarded its contractual and statutory obligations under the Railway Labor 


Act. - 184 - 


8. Curiously, the engineers on United, the carrier concerned with 
the craft decision, did not strike. The reason is not hard to find. Flight 
crew members on that carrier, including the engineers, recognized that their 
best interest in terms of safety, promotional opportunities, commnity of 
interest and job security were given proper expression in the eraft decision. 
FEIA'’s officialdom, whose interest lay with organizational status, simply 
cound not persuade their members to act against their own evident best interests. 
In similar manner, it was shown beyond dispute in the craft proceedings, and 
noted by the Committee in its decision, that the FEIA on United had previously 
been split as a result of the efforts of its officers to override the legitimate 
aspirations and proper concerns of the engineers on United. 

9. This action is but an additional maneuver to exert improper 
pressure to the end of upsetting or diluting the craft decision. Moreover, 
without disclosure to this Court, the FEIA has clearly stated its true 
objective. In a bulletin dated February 27, 1961 addressed to "ALL FLIGHT 
ENGINEERS", J. J. Oling, President of the UNA Chapter of FEIA, the plaintiff 
in this action, stated: 

"T am initiating in the name of 
the UNA Chapter FEIA, a lawsuit against the 
National Mediation Board. The object of this 
suit will be to have their decision legally 
set aside. The least we can expect is a re- 
straining order pending the outcome of the 
Presidential Committee's report. We have been 
assured that the Committee will review the 
United's Class & Craft case in its entirety. 
I feel certain that the findings of this 
Committee will be a solution that will be 
binding upon the entire industry." 


A copy of such bulletin is annexed hereto as Exhibit "A". 


10. To delay the implementation of this craft decision and somehow 


involve it with the President's Commission for the purpose of upsetting it is 
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the true objective of this action. The failure to disclose this to the Court 
is grossly misleading. Moreover, this objective, described to its membership, 
is a cruel deception practiced on these individuals by the FETA. For Oling 

and the FEIA know, though its members do not, that the President's Commission 
does not involve and cannot in any way affect the craft decision. In establish- 
ing the President's Commission, the Secretary of Labor Arthur J Goldberg has 


clearly so stated: 


"With respect to the decision in its limited 
application to United Air Lines, the (National 
Mediation) Board is an independent agency duly 
established by law, whose rulings cannot be 
changed by the President, myself, or anyone in 
the Executive Branch of Government. 


** 


“The creation of the commission would in 
no sense be inconsistent with or in derogation 
of the proceedings of the Railway Labor Act, 
whose integrity will be and mist be preserved." 
(February 21, 1961) (Full Statement annexed 
hereto as Exhibit "B". ) 

li. In the plainest possible terms, this false assertion is a brazen 
endeavor to abuse the interest of United's engineers and other flight personnel 
on that carrier in order to serve the imagined interest of the FEIA organiza- 
tion on other carriers. This action is an attempt to enlist the Court's 


process in such an unlawful and meriticious plan. 


12. Delay and confusion are the techniques which are being employed. 


The FEIA made no secret of its intent to delay during the craft proceeding. 
Therein, FEIA's counsel openly stated his purpose of delay and literally 
embraced delay as an objective and stated that he didn't care if it "took 


thirty years to complete the craft proceeding”. 


13. ‘The FEIA has not hesitated to misstate mat-rial facts in order to 
achieve these improper objectives. Oling in his supporting affidavit at 
paragraphs "17", "18" and "19" repeats that the consequence of the craft 
decision is to cause the flight engineers to lose their jobs. This is mere 
repetition of false propaganda designed to confuse the issues and to alarm 
FEIA members into supporting organizational ambitions. The craft decision 
does not concern or affect job rights. It relates simply to the matter of 
representation. The assertion that engineers will go to the bottom of the 
pilot's list is to distort what is in fact, an advancement opportunity by 
which the flight engineer may progress from the engineer's seat to the co- 
pilot's and captain's station. Moreover, entirely ignored is the fact that 
United is engaged in a hiring and expanding program. 

14. Likewise, an effort is made to mislead this Court in paragraph 
"30" of the complaint wherein it is urged that it would be inequitable for 
flight engineers on United to be considered part of a single craft of flight 
engineers on United to be considered part of a single craft of flight deck 
crew members in view of a possibly different solution, which might be arrived 
at in connection with the President's Commission. Firstly, it has been shown 
that the Commission has no function to perform with respect to United, the 
craft decision, or flight personnel on that carrier. Secondly, FEIA 
deliberately disregards facts, known to all and not subject to dispute, which 
appear in the record of the craft proceeding. At the present time, contrary 
to the erroneous assertion by Oling in his affidavit at paragraph "11", a 
determination of a single craft for all flight deck crew members including 
pilots and engineers constitutes nothing new or unusual in the airline 
industry. For, in fact, there are fifteen carriers in this country which, 


at present, have agreements providing for a single craft in the cockpit 
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covering pilots and engineers, wherein all flight deck crew menbers are 
covered by one agreement and are represented by a single organization, ALPA. 
These carriers are Delta, Braniff, Panagra, Capital, Northeast, Continental, 
Pacific-Northern, Alaska, Allegheny, Hawaiian, Mackey, Resort, Frontier, 


Riddle and West Coast Air Lines. 


15. In paragraph "20" of the FEIA complaint, it is asserted that 


"ALPA procured the sending of many letters to said Committee, some from flight 
engineers who were or hoped to be also members of ALPA and pilots, seeking to 
discredit FEIA and its spokesmen at the "hearing'". These letters, says the 
FEIA, sought to discredit that organization and to present technological 
facts and data on commnity of interest and other related matters. It was 
ALPA's purpose, the FEIA, alleges, improperly to influence the Committee. 
This is sheer fantasy. ALPA had not "procured the sending" of such letters 
for the purpose described or for any other purpose. The contents of such 
letters are not known to me. It seems strange that FEIA appears to be well 
acquainted with their substance. It is illuminating again to refer to the 
bulletin of J. J. Oling of February 27, 1961 to "ALL FLIGHT ENGINEERS” ’ 
Exhibit "A", which treats with this subject as follows: 

"We are in the position that we are in today 

because of the 'greed' of a few. These few 

were successful in creating by letters, and 

telegrams to the Committee, an illusion that 

our primary job, that of being a Flight 

Engineer, did not require concentration on 

the technical aspect of the flight. Those 

esposing this doctrine, are either not being 


honest with themselves, or they are neglect- 
ing their duty." 


| 

16. It is now obvious that engineers disgruntled with! their 
organization, and in disagreement with the position it has taken undertook to 
advise the Committee by their individual action of these feelings. This is now 


improperly charged to ALPA. 
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17. My attention has been drawn to paragraph "14" of the FEIA 
complaint wherein it is "on information and belief" asserted that "...at the 
instance of ALPA President Clarence Sayen" an invitation was extended to 
Chairman J. G. Donaldson to visit the cockpit on a United flight out of 
Chicago. This is false. ‘This claim on information and belief or otherwise 
is also reckless and irresponsible since the contrary facts have been hereto- 
fore disclosed as a matter of record in the craft or class proceedings. ‘The 
implication of pre-arrangement or conspiracy is intended to make suspect an 
incident which, not occurring at the instance of ALPA, was devoid of any 


motivation beyond ordinary courtesy and which was harmless. 


18. On December 11, 1960, I was en route to Chicago from Washington 


vie Capital Airlines. My flight was forced to make an unscheduled stop at 
Pittsburgh because of mechanical difficulties involving an electrical fire 
on the plane, and I was required to spend the night in Pittsburgh. On the 
following day, December 12, 1960, I resumed my trip to Chicago on the first 
flight with available space, which happened to be a United flight on which 
W. LeRoy was captain. Upon arrival in Chicago I disembarked and left the 
airport. 
19. I neither saw nor conferred with Chairman Donaldson that day. 
Nor was I aware that he was about to proceed to Denver on a flight which, 
fortuitously, was @ continuation of the trip on which I had just previously 
arrived at Chicago. It was only some weeks later following the resumption 
of the craft or class hearings that I first heard of the claimed incident. 
20. Although I have no personal knowledge of what transpired on the 
continuation of the United flight from Chicago to Denver, it must be entirely 
clear that if Chairman Donaldson was invited to ride in the observor's seat, 


that invitation was extended as a matter of the personal action of the captain 
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and not on behalf of ALPA or myself. 

21. It is a matter of record that the FEIA has in the past made 
cherges of fraud, misconduct and bias against other persons of outstanding 
reputation who have had the misfortune to act as arbiter or in kindrea 
capacity in disputes involving that organization. This seems +6 be a pattern 
for the FEIA when the proceedings or the ultimate result are contrary to their 
interests or desires. When the Presidential Emergency Board in the dispute 
involving Eastern Air Lines, FEIA and ALPA submitted its Report and Recommenda- 
tions on July 21, 1958, those recommendations were accepted by the carrier and 
ALPA as a basis for peaceful settlement of the issues. FEIA rejected the 
recommendations, eventually engaged in a prolonged strike and enbarked upon 
harsh and reckless castigation, making charges of bias and incompetency against 
the Chairman of that Board, David L. Cole, a person of outstanding reputation 
and eminence in the field of labor relations. : 

22. In en arbitration involving Eastern Air lines, Inc. and FEIA 
wherein the results were not to the latter's taste, charges of frend and 
corruption were wantonly leveled in a law suit brought by FEIA against Judge 
Frank P. Douglass, the arbitrator, who among other positions had served with 
distinction as Chairman of the National Mediation Board and devoted many years 
of public service in this field. The law suit brought by FEIA was thrown out 


as groundless. 


23. Likewise, Leverett Edwards, a member of the National Mediation 


Board and at various times Chairman of that Board, has been charged with mis- 
conduct and bias by the FEIA. | 
2h, In a similar vein, it has been asserted by the FEIA that United 


Air Lines' officials are in conspiracy with ALPA and do its bidding. 
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25. These groundless charges are recited simply to show that the 
present assertions fall squarely within the pattern of past behavior. They 
are the essence of irresponsibility and are made in an attempt to turn aside 


@isagreeable events or proceedings at whatever cost to others. 


[s/ Clarence N. Sayen 


CLARENCE N. SAYEN 
Sworn to before me this 


day of March, 1961. 


February 27, 1961 


ALL FLIGHT ENGINEERS 
Gentlemen: 

On February 6, the NMB Committee released an odious decision, that 
if allowed to stand, would make you forever a slave of ALPA. This decision 
mist be modifed, or reversed. 

When I ran for this office, I stated that I would not sell anyone, 
or any group down the river. This still stands. Some of you, however, are 
going to have to do some ‘soul searching'. We are in the position that we 
are in today because of the ‘greed’ of a few. These few were successful in 
creating by letters, and telegrams to the Committee, an illusion that our 
primary job, that of being a Flight Engineer, did not require concentration 
on the technical aspect of the flight. Those espousing this doctrine, are 
either not being honest with themselves, or they are neglecting their duty. 
Let's face it, when you are a Flight Engineer, you are on the flight deck 


because the United States Government decided that a technical aide to the 
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pilots was necessary. It doesn't make a damm what your background is, or 
' what your future desires are - - what does count, is are you concentrating on 
being the technical aid the law requires? | 

Something else counts @ lot - - if you don't want to be @ professional 
pilehh miele whan von ane Saplnyed Ws cescthen AIDA 4s ete; and you 
should be in their wion, you should be paid accordingly, end you should be 
furloughed before the more senior pilot. | 

On the other hand, if you are desirous of being good Flight Bigineers 
until the time comes when you can, if you choose, become a pilot - - then 


FEIA is right. 


_ You are probably saying to yourselves that this sounds logical, 


but what can we do about it - - the die is cast. 

I am initiating in the name of the UNA Chapter FEIA, a lewsuit 
against the National Mediation Board. The object of this suit will be to 
have their decision legally set aside. ‘The least we can expect is a 
restraining order pending the outcome of the Presidential Conmittees Report. 
We have been assured that the Committee will review the United's Class & 
Craft case in its entirety. I feel certain that the findings of this Committee 
will be @ solution that will be binding upon the entire industry. 

I mst impress upon you again, the vital necessity of maintaining 
a@ separate craft. If you don't, you will be forever a minority group in ALPA. 
You will never be able to withdraw from that union. Even those of you that 
are pro-ALPA, should not be go foolish as to want to place yourselves in 
position from which you can never retreat. Before this decision, it took 
gust 51% of the Flight Engineers to decide the union that vould hold their 
jurisdiction. If this decision stands, it would take 51% of the combined 
pilot and Flight Engineer list, end I'm sure thet you can see how futile it 
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would be for the Flight Engineer group to attempt to withdraw if they found 
themselves unjustly treated. 

The lawsuit, of course, is our primary hope. You mst all support 
this by keeping your dues current. Those of you that haven't joined, mst 
do so now if you value your freedom. I realize that many of you junior people 
are having financial problems, but I can assure you that if you are placed on 
one list your financial problems will soon increase many fold. I intend to 
ask the MEC to adopt a sliding scale assessment program. 

The next avenue to proceed on will be for each of you to write letters 
to your Congressman advising him that you feel that the National Mediation 
Board has misused and exceeded the authority that Congress invested in it. 
This is very important. You can see by the enclosed article that Congress 
will do nothing wmless pressured by truth. 

Let us not operate in fear, and let us not be stampeded by fear. 

We will keep you informed, and will also point out some very 
illuminating facts on merger policy. 

Respectfully, (signed) 


J.J. Oling, President 
ENCLOSURE - COPY UNA Chapter FEIA. 


Excerpt from Aviation Daily - February 27, 1961 
"SEWATE INVESTIGATORS SEE POOR HANDLING IN ENGINEER DISPUTE 


"The Senate Labor Committee has just completed an informal probe into 
the reasons behind last week's Flight Engineers’ strike. Investigators were 
struck by the poor handling of the airlines' crew complement problem by the 
AFL-CIO and the government agencies involved during the past few years, the 
DAILY was told. 

"A source who asked not to be named said the investigating group was 


surprised that the National Mediation Board in the recent United Air Lines 
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craft and class proceedings had not first conducted separate representation 
elections among the two unions before taking up the ALPA petition. This goes 
against 25 years of Board precedent, he said. The informant also wondered why 
the FAA has not acted to remove safety agruments, part of the dispute from the 
beginning, from what has generally been described as @ jurisdictional contest 
between two unions. The AFL-CIO could also have been of more assistance in 
settling crew complement problems, he said. 3 

"The Committee, for other reasons, will probably not take the present 
inquiry mch further. A public investigation of this dispute could open a 
pandora's box full of tricky labor-management questions, The DALY'S 


informant indicated. He said hearings might go on for two years.” 


(Title of District Court and Cause) 


STATE OF NEW YORK 


: SS.: 


COUNTY OF NEW YORK 


BENJAMIN M. SHIEBER, being duly sworn, deposes and seys: 

1. I am an attorney associated with Cohen and Weiss, attorneys for 
defendant Air Line Pilots Association, International (ALPA). t an fully 
familiar with the prior proceedings had herein and make this affidavit on 
the basis of personal knowledge. | 

2. In this action plaintiff (FEIA) seeks to enjoin and set aside a 
craft and class determination of the National Mediation Board on the ground, 
inter alia, thet the Medietion Board erred in its determination. Although 


affidavits have been submitted proving that the Mediation Board gave this 
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matter exhaustive consideration, defendant ALPA believes that if the Court 
should decide to examine the merits of this controversy, it should have 
available to it the record of the proceedings before the Mediation Board 
and the positions taken by plaintiff and defendant in the briefs submitted 
to the Mediation Board. I therefore submit the following exhibits to the 
Court : 
Exhibit 1 - A copy of the brief submitted to the NMB or behalf of 
ALPA. 
Exhibit 2 - A copy of the brief submitted to the NMB on behalf of 
FEIA. (a copy of this brief is being sent to the Court 
under separate cover.) 
Exhibit 3 - A copy of the reply brief? submitted to the NMB on 
behalf of ALPA. 
Exhibit 4 - A copy of the reply brief submitted to the NMB on 
pehelf of FEIA. 
In addition, I hereby proffer the record of the proceeding before the 
Mediation Board for use by the Court. On request by the Court the record, 
or any portion thereof, will be made available to the Court. 
4. Simce the last hearing in this action by the Court, plaintiff 
has taken additional action before the Mediation Board. On March 22, 1961, 
plaintiff filed a petition for reconsideration. This petition was dismissed 
by the Mediation Board on March 28, 1961. 
5. And on March 23, 1961, plaintiff renewed a motion to dismiss 


ALPA's application for a craft and class determination that it had made earlier 


in the proceedings before the Mediation Board. On March 29, 1961, the 


Mediation Board directed that a public hearing be held on April 5, 1961 before 


one of its members, in Chicago, Illinois, on plaintiff's motion to dismiss. 
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The Mediation Board notified all parties to this action of the public hearing. 
6. In view of the fact that the public hearing may selene in 
Mediation Board action that may affect this Court's determination of plaintiff's 

motion for a preliminary injunction, defendant ALPA respectfully requests that 
all parties be given time to submit additional papers to the Giusy The Court 
should not be placed in the position of being asked to review action of an 
administrative agency before the agency has completed all action in the proceed- . 
ing before it and without full knowledge of the action taken by the agency. 

7. ‘he United States Attorney, representing the Mediation Board, 
and the attorney representing defendant United Air Lines, Inc. eee advised me 
that, in view of the public hearing before the Mediation Board scheduled for 
April 5, 1961, they have no objection to the Court granting time for submission 
of additional papers. 


8. I therefore respectfully request the Court to grant all parties 


until two weeks after determination by the Mediation Board of the motion to 


dismiss pending before it for submission of additional papers. 


s/ Benjamin M. Shieber 
Benjamin M. Shieber 


Sworn to before me this 


3rd day of April, 1961 


Mildred R. Nebel 

Notary Public, State of New York 
No. 31-8108200 

Qualified in New York County 
Commission expires March 30, 1962 


(Title of District Court and Cause) 


CLARENCE N. SAYEN being duly sworn deposes and says. 

1. I have heretofore made an Affidavit in this proceeding, which 
was sworn to March 23, 1961, and submitted to the Court. This Affidavit is 
made in reply to the Supplementary Affidavit of Mr. John J. Oling, sworn to 
March __, 1961, and for the purpose of supplementing Paragraph 13 of my 
previous Affidavit. 

2. In bis Supplementary Affidavit, Mr. Oling attempts to confuse 
the Court into believing that it is the policy of ALPA to place all flight 
engineers on the bottom of the pilots’ seniority list for all purposes. 

In addition, Mr. Oling flatly misstates the facts when he states that ALPA 


has not implemented that portion of the 1956 resolution that "it shall not 


‘be inconsistent with the implementation of this policy for the Association 


to provide job protection for currently employed non-pilot crew members". 
3. Mr. Oling attempts to confuse the Court by quoting out of 
context two resolutions of different organizations within ALPA and then 
@rawing a false conclusion concerning ALPA policy from these statements. 
4. ALPA first resolved that flight deck crew members have basis. 
pilot qualifications in 1954. This policy was adopted as a result of many 
years of experience with flight deck crews that consisted of all pilot- 
qualified personnel and flight deck crews that consisted of personnel that 
were not pilot qualified. On the basis of this experience, ALPA's Board 
of Directors concluded that for reasons of air safety and common interests 
and problems of all flight deck crew members, it was preferable that all 
flight deck crew members be pilot qualified. The 1956 resolution that 


Mr. Oling quotes out of context in Paragraph "2" of his Supplementary 
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Affidavit was merely @ strengthening of the previous resolution in view of 
the introduction into service of turbine-powered aircraft. 
5- The statement that ALPA has not implemented that portion of 
the 1956 resolution that authorizes "job protection for currently employed 
non-pilot crew members" is completely false. ALPA has provided protection 
for non-pilot crew members in a number of its employment eects and, 
in addition, it has been able to negotiate the opportunity for training for 
non-pilot crew members which enhances their earnings capacity and job security. 
6. A specific example of this is ALPA's action in protecting the 
job opportunity of non-pilot flight engineers on Northeast Airlines. ALPA 
placed these non-pilot flight engineers under the pilot contract and provided 
complete security for them in their positions. In addition, ALPA negotiated 
with the carrier for an opportunity for these flight engineers to learn to 
fly if they so desired. | 


| 
7- The same situation prevails on Pacific-Northern Airlines where 


the jobs of non-pilot flight engineers have been protected and additional 


benefits negotiated for them by ALPA to increase their earning capacity. 

8. Another concrete example that points up the hypocritical nature 
of Mr. Oling's statement is given by the situation on Eastern Air Lines. 
When a Presidential Emergency Board on Eastern Air Lines recommended in 1958 
that job security be provided for presently employed non-pilot flight 
engineers and that in addition they be given the opportunity to learn to 
fly, after which they would accumilate pilot seniority, ALPA accepted the 
Presidential Emergency Board report. Despite the fact that Eastern also 
accepted the report, FEIA rejected it and after a 36-day strike forced the 
carrier to abandon the Board's recommendations. Thus, in that situation, 


FEIA frustrated action which could only have been of benefit to Sts members. 
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9. Mr. Oling also attempts to confuse the Court into believing 
that ALPA advocates that all flight engineers should be placed on the bottom 
of the pilots' seniority list for all purposes by quoting a resolution of the 
Master Executive Council of the pilots on United Air Lines. This is not true. 
Mr. Oling kmows that the resolution refers only to pilots’ seniority, some- 


thing that flight engineers on United have never possessed. Any pilot 


seniority would therefore mean greater job security and opportunity for 


presently employed United flight engineers, since, if they were pilot qualified, 
they could progress to more secure and higher paying jobs. This resolution 
hes nothing whatsoever to do with flight engineers’ seniority which is all 
that the FEIA members now possess. ‘That many United flight engineers 
recognize this is shown by the fact that more than 200 of them have intervened 
in this action to oppose FEIA efforts to "help them". Thus, the very resolu- 
tion that Mr. Oling warts the Court to construe as detrimental to the flight 
engineers actually offers them opportunities that are not now available to 
them. 10. It is therefore clear that there is no substance to the state- 
ments and implications that Mr. Oling attempts to convey to the Court in his 
Supplementary Affidavit. 

[sf Clarence N. Sayen 

Clarence N. Sayen 


Subseribed and sworn to before me, a 
Notary Public in am for the County 


of Cook this 3rd day of April, 1961. 


CITY OF WASHINGTON ) 
) ss 
DISTRICT OF COLUMBIA ) 

Eugene C. Thompson, being first duly sworn, deposes and says: 

1. I am the Executive Secretary of the National Mediation Board, 
and as a part of my official duties have custody of the Board's! files and 
records. I have examined the Board's files and records relative to the 
matter of representation of Flight Deck Crew Members, employees of United Air 
Lines, Inc., and find such files and records contain the following informa- 
tion concerning this subject: 

2. On August 28, 1959, the Air Line Pilots Aasoctatton: hereinafter 
called "Pilots", filed with the National Mediation Board an application for 
the investigation of a representation dispute under Section 2, Ninth, of the 
Railway Labor Act among certain employees of United Air Lines, Ine. , desig- 
nated in that application as the craft or class of "Flight Deck Crew Members". 
This application showed as the parties to this dispute the Air Line Pilots 
Association and the Flight Engineers International Association, hereinafter 
called the "Flight Engineers", This application also showed aa the number of 
employees involved, 2,101. The application was accompanied by 1,237 signed 
authorization cards in favor of the Air Line Pilots Association, 

3. At the date of this application, and at the present time, the 
Air Line Pilots Association represents the pilots, or capeaices the reserve 
pilots, and the copilots of United Air Lines, Inc. for the purposes of the 


Railway Labor Act. At the same time, the Flight Engineers International 


Association represents the Flight Engineers of United Air Lines, Inc. for the 


purposes of the Railway Labor Act, under a Board certification dated December 


3, 1957, NMB Case No. E-3230 (copy attached marked Exhibit 1). 
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4. On September 2, 1959, the Board telegraphed the Pilots to ad- 
vise specifically the job classifications covered by the designation "Flight 
Deck Crew Members" appearing in the Pilots application. On September 3, 1959 


the Pilots replied by telegram stating their application encompasses the job 


classifications of First Pilot, Reserve Pilot, Copilot, and Second Officer, 


sometimes called Flight Engineer. Further the application does not cover 
navigator classification on United Air Lines. 

5. On September 4, 1959 the Board notified United Air Lines, Inc. 
and the President of the Flight Engineers International Association of re- 
ceipt of this application from the Pilots. The carrier was requested to 
furnish the Board with the number of employees of United in the above named 
classifications. The President of the Flight Engineers was requested to 
furnish prompt comments on the Pilots application. 

6. On September 10, 1959 the Flight Engineers wrote the Board 
calling attention to the date of the Pilots application, August 28, 1959, 
being in violation of the Rules and Regulations of the Board, effective 
May 1, 1947, as amended April 13, 1954 (copy attached, marked Exhibit 2), 
particularly Rule No. 4 covering repeat elections. In addition, the Flight 
Engineers contended that the submission of 1,237 signed authorizations was 
not from a majority of United employees currently serving as Flight Engi- 
neers; further, that there is no craft or class of "Flight Deck Crew Mem- 
bers" in the airline industry; that recognition of the Pilots application 
would abolish two crafts or classes in the airline industry; further, that 
the application requested the Board to investigate a fictitious dispute, and 
that it should be denied. 

7. On September 9, 1959 the carrier advised the Board that as of 


September 7, 1959 United had a total number of 1,459 pilots classified either 
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as Captain or First Officer represented by the Air Line Pilots Association, 
and 578 employees in the classification of Flight Engineer represented by the 


Flight Engineers International Association. 


8. On September 30, 1959 the Board telegraphed United, the Pilots 


and the Flight Engineers that the National Mediation Board would hold a 
public hearing in Chicago, Illinois on Wednesday, October 21, 1959 at a time 
and place to be announced, to develop information in eounmettion with the 
Pilots application of August 28, 1959. On October 1, 1959 the carrier and 
the two organizations were advised that the Board had assigned file No. C-2946 
to this application. Also on October 1, 1959 Mr. M. R. Randall, President, 
UNA Chapter FEIA wrote and telegraphed the Board requesting that the hearing 
date of October 21, 1959 be postponed until November 16, 1959 to permit their 
counsel to prepare material for the hearing. This request was communicated 
to the Pilots for comment by telegram dated October 2, 1959. On October 5, 
1959 the Pilots replied by telegram opposing Mr. Randall's fetpest for post- 
ponement. On October 6, 1959 the Board telegraphed the ewleien: the Pilots 
and the Flight Engineers postponing the hearing from October 21, 1959 to 
November 3, 1959 in Chicago. On October 7, 1959 the Flight iabincers tele- 
graphed the Board again objecting to the November 3, 1959 hearing date, and 
again urging a hearing date of November 16, 1959 or any convenient time there- 
after. On October 13, 1959 the Board telegraphed the Flight Engineers deny- 
ing requested postponement to November 16, 1959 and stating the Board's other 
commitments made it necessary to adhere to the date of November 3, 1959. 

9. The hearing on November 3, 1959 went on as scheduled at 2:00 PM, 
in Room 600, U.S. Court House, 219 South Clark Street, Chicago, Illinois. 
At this hearing the Board advised the parties that the issues in the proceed- 


ing would be referred to a committee of three neutral persons, pursuant to 
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authority given the Board in Section 2, Ninth of the Railway Labor Act, 
quoted below: 

") 3... In the conduct of any election for the purposes herein 

indicated the Board shall designate who may participate in 

the election and establish the rules to govern the election, 

or may appoint a committee of three neutral persons who after 

hearing shall within ten days designate the employees who may 

participate in the election." 
On November 16, 1959 the Board issued an Order (copy attached, marked 
Exhibit 3) appointing a committee of three neutral persons to be named by 
the Board to exercise the functions and duties specified in Section 2, Ninth 
of the Railway Labor Act with respect to the dispute described in the order. 
On November 16, 1959 the Board telegraphed all parties at interest in this 
proceeding, advising them that the committee of three neutral persons, con- 
sisting of J. Glenn Donaldson, Denver, Colorado, Chairman, David H. Stowe 
and George S. Ives, both of Washington, D. C., Members, would commence hear- 
ings in the proceeding in Chicago, Illinois at 10:00 AM, December 1, 1959 in 
Court Room 709, U.S. Custom House, 610 South Canal Street, Chicago, Illinois. 


On November! 23, 1959 counsel for the Flight Engineers delivered to 


the Board's office a Motion to Dismiss and statement in support thereof, 


serving copies at the same time on counsel of other interested parties. The" 


Motion to Dismiss was made on the following grounds: 

"(1) That the application is not supported by valid authorizations from a 
majority of the employees employed by the carrier in the craft or class 
of Flight Engineers, which employees are covered by a valid existing 
contract between FEIA and the carrier. 

That the existing contract between FEIA and the carrier, which is in 
full force and effect as to some of its terms until June 1, 1961, and 


as to others until June 1, 1963, is a bar at this time to any 
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investigation and certification of a representative of the employees 


covered by that contract. 

That the application represents an attempt by the applicant to raid the 
jurisdiction and representation status of FEIA, and is in violation of 
the Constitution of the AFI-CIO, The National Mediation Board is not 
the appropriate forum for the resolution of jurisdictional disputes. or 
of claimed violations of the no-raiding provisions of the AFL-CIO 
Constitution. 

That the application seeks an election in a non-existing alleged eraft 
or class. From the files, records, and reported decisions of the 
National Mediation Board, and without the need for any hearing in the 
matter, the Board must conclude that any approval of this alleged 
craft or class by the Board, or by any neutral committee appointed by 
the Board, would of necessity be contrary to the most fundamental prin- 
ciples of craft or class determination that the Board, in effectuating 
the policies of the Railway Labor Act, has established." 

The Board on November 25, 1959 advised counsel for the Flight Engi- 
neers that their Motion to Dismiss was being referred to the Committee of 
Three appointed by the Board in its Order of November 16, 1959, above re- 
ferred to, and stating that the Committee, after hearing the Flight Engineers* 
argument, would no doubt rule on the points contained in their Motion. 

11. On January 7, 1960 counsel for the Flight Engineers delivered 
to the National Mediation Board a Motion, in two parts, quoted below: 

"(1) Remove and replace J. Glenn Donaldson as a member of the committee which 
the National Mediation Board has appointed under Section 2, Ninth of 
the Railway Labor Act to hold a hearing and determine the craft or class 


issue in this case. 


(2) Direct the committee to suspend further hearings in this matter until 
the National Mediation Board has had an opportunity to consider and 
rule upon the instant motion. 

“The basis for this motion is the fact that Mr. Donaldson has engaged in con- 

duct, fully described below, which denied FEIA due process, seriously preju- 


diced the rights of FEIA in this proceeding, casts doubt upon the intention 


or ability of Mr. Donaldson, as Chairman of the Committee, to conduct the 


hearing in a manner that safeguards the rights of all parties, and thereby 
makes it impossible for FEIA to be assured that the decision in this matter 
will be one that is made by 'three neutral persons‘ on the basis of a fair 
hearing as Section 2, Ninth of the Act requires." 

The reasons for the above motion are described in pages 5 and 6 of the Flight 
Engineers' complaint in this action. 

12. On January 28, 1960 Counsel for the Flight Engineers delivered to 
the National Mediation Board a motion to dismiss in two parts quoted below: 
"Comes now the Flight Engineers' International Association (hereinafter re- 
ferred to as the FEIA) and moves that the National Mediation Board dismiss 
the instant application on the ground that the applicant, Air Line Pilots 
Association, International (hereinafter referred to as ALPA) has not satis- 
fied the requirements of Rule 2(a) of the Rules and Regulations of the National 
Mediation Board, and in seeking to evade that requirement has purposefully 
abused the processes of the Board. 

"In support of this Motion FEIA asserts that the facts, which are a matter of 

record and reviewed below, establish: 

"(1) That the authorizations submitted by ALPA in support of its application 
were obtained by deliberate misrepresentation and from persons who had 


no intention by signing said authorizations to authorize ALPA to act 
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as their collective bargaining representative in the alleged class or 


craft which ALPA here seeks; and 

"(2) That even if the authorizations were valid and legitimately obtained 
they do not constitute a majority of the employees employed by the 
carrier in the craft or class of Flight Engineers, which employees are 
in an established craft or class covered by a valid existing contract 
between the FEIA and the carrier." | 

On February 5, 1960 tke Board denied the FEIA motion of January 7, 
1960. See Exhibit B attached to FEIA complaint. Also, on vébruary 12, 1960 
the Board issued an Order denying the January 28, 1960 motion of the FEIA to 
dismiss on the basis of Rule 2(a) of the Board's Rules and Boguiecious: The 
Board's letter of February 12, 1960 is attached marked Exhibit & 

13. The Committee of Three Neutrals described above held over 40 
days of hearings at which 5,121 pages of testimony were placed on the record, 
as well as 595 exhibits presented by the parties. Briefs and proposed find- 
ings were also presented by the parties to the Committee of Three Neutrals. 
On January 17, 1961 the Chairman of the Committee transmitted cs the Board 
the Committee's Findings upon Investigation, these being received by the 
Board on January 19, 1961. (See Exhibit C attached to the Complaint.) This 
report of the Committee was distributed to all parties at interest with the 
Board's letter of February 6, 1961 (Copy attached, marked Exhibit 5). 

14. On February 7, 1961 the President of the Flight Engineers 
wrote the Board, (Copy attached, marked Exhibit 6). In that letter he re- 
quested the Board to withhold the assignment of a mediator in this case and 
conduct no election until the Board rules on the Motions filed by the Flight 
Engineers concerning the matter of contract bar, and moncarning the validity 


and sufficiency of the authorization cards. Under date of March 6, 1961 
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the Board replied to Mr. Brown's letter of February 7, 1961 (copy attached, 
marked Exhibit 7). In that letter all parties at interest were advised that 


the case has been docketed as National Mediation Board Case No. R-3463. 


16. The Board will assign a mediator to commence the handling of 


this case in Chicago, Illinois on Monday, March 20, 1961. All parties at 


interest will be so advised. 


‘[s/ Eugene C. Thompson 
Eugene C. Thompson 


Executive Secretary 
National Mediation Board 
Subscribed and sworn to before me 


this 14th day of March, 1961 


s/ William B. Bin cr 
Notary Public 


My Commission Expires Jan. 1, 1962 


NATIONAL MEDIATION BOARD 
Washington 


In the matter of 


REPRESENTATION OF EMPLOYEES CASE NO. R-3230 


OF THE CERTIFICATION 


UNITED AIR LINES, INC. DECEMBER 3, 1957 


Flight Engineers 
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The services of the National Mediation Board were invoked by the 


United Flight Crew Members Association to investigate and determine who may 
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may represent for the purposes of the Railway Labor Act, as provided by 
Section 2, Ninth, thereof, the craft or class of Flight Engineers, employees 
of the United Air Lines, Inc. | 

At the time application was received, these eaployees were repre- 
sented by the Flight Engineers International Association. | 

The Board assigned to Mediator Charles M. Dulen to investigate. 

FINDINGS 
The investigation disclosed that a dispute existed mong the em- 


ployees concerned and by direction of the Board, the mediator conducted an 


election by U. S. Mail ballot, using an agreed to eligible list to determine 


the employee's representation choice. 

The following is the result of the election as reported by Mediator 
Wallace G. Rupp, who was assigned to count the ballots in this case and 
attested on November 25, 1957, by representatives of the applicant organiza- 
tions who acted as observers. | 


Number of employees voting: 


United Flight Flight Engineers Any Other Void Number of 
Crew Members Intl. Assoc. Org. or  Bal- Employees 
Association Indivi. = lots Eligible 


Flight Eng- 
ineers 250 341 0 2 612 


The National tedtntton Board further finds that the carcier and 
employees in this case are respectively, a carrier and exployees within the 
meaning of the Railway Labor Act, as amended; that this Board has jurisdic- 
tion over the dispute involved herein and that the interested parties were 


given due notice of investigation. 


CERTIFICATION 
Therefore, the National Mediation Board certifies that the Flight 
Engineers International Association has been duly designated and authorized 
to continue to represent, for the purposes of the Railway Labor Act, the 
craft or class of Flight Engineers, employees of the United Air Lines, Inc., 
its successors and assigns. 
By order of the NATIONAL MEDIATION BOARD. 


E. C. Thompson 
Executive Secretary 


NATIONAL MEDIATION BOARD 
RULES AND REGULATIONS 


Effective May 1, 1947, as amended effective April 13, 1954. 


By virtue of the authority vested in it by Section 2, Ninth, of 


the Railway Labor Act (44 Stat. 577, 48 Stat. 1185, 49 U.S.C, Paragraph 151 


et seq), the National Mediation Board hereby issues the following rules and 


regulations which it finds necessary to carry out the provisions of said Act. 
Said rules and regulations shall become effective May 1, 1947, and upon 
publication thereof in the Federal Register. These rules and regulations 
shall be in force and effect until amended or rescinded by rules and regula- 
tions hereafter made and published by the Board. 

Due notice having been given and hearing having been held, the 


National Mediation Board issued, effective April 13, 1954, revised Rule 4, 


Time Limit on Applications, in place and instead of Rule 4 of the Rules and 
Regulations effective May 1, 1947. This revised rule is incorporated in the 


attached rules and regulations, reissued April 13, 1954. 


By order of the National Mediation Board at Washington, D. C., 


this thirteenth day of April, 1954. 


E. C. Thompson) 
Executive Secretary 
| 


Rules and Regulations Governing the 
| 


Handling of Representation Disputes Under Section 2, Nin th, 


of the Railway Labor Act. 
1. Run-off Elections. 

(a) I£ in an election among any craft or class no organization or 
individual receives a majority of the legal votes cast, or in the event of a 
tie vote, a second or run-off election shall be held forthwith, provided that 
a written request by an individual or organization entitled to appear on the 
run-off ballot is submitted to the Board within ten (10) days after the date 
of the report of results of the first election. | 

(b) in the event a run-off election is authorized by the Board, 
the names of the two individuals or organizations which received the highest 
number of votes cast in the first election shall be placed on the run-off 
ballot, and no blank line on which voters may write in the name of any 
organization or individual will be provided on the run-off ballot. 

(c) Employees who were eligible to vote at the conclusion of the 
first election shall be eligible to vote in the run-off election except 
(1) those employees whose employment relationship has terminated, and 
(2) those employees who are no longer employed in the craft or class. 
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2. Percentage of valid authorizations required to 
determine existence of a representation dispute. 


(a) Where the employees involved in a representation dispute are 
represented by an individual or labor organization, either local or national 
in scope, and are covered by a valid existing contract between such repre- 
sentative and the carrier, a showing of proved authorizations (checked and 
verified as to date, signature, and employment status) from at least a 
majority of the craft or class must be made before the National Mediation 
Board will authorize an election or otherwise determine the representation 
desires of the employees under the provisions of Section 2, Ninth, of the 
Railway Labor Act. 

(b) Where the employees involved in a representation dispute are 
unrepresented, a showing of proved authorizations from at least thirty-five 
(35) percent of the employees in the craft or class must be made before the 
National Mediation Board will authorize an election or otherwise determine 
the representation desires of the employees under the provisions of Section 2, 
Ninth, of the Railway Labor Act. 

3. e of Authorization Cards. 

Authorizations must be signed and dated in the employee's own 
handwriting or witnessed mark. No authorizations will be accepted by the 
National Mediation Board in any employee representation dispute which bear 
a date prior to one year before the date of the application for the investi- 


gation of such dispute. 


4. Time Limit on Applications (Rule revised April 13, 1954). 


(a) The National Mediation Board will not accept an application 


for the investigation of a representation dispute for a period of two (2) 


years from the date of a certification covering the same craft or class of 
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employees on the same carrier in which a representative was certified, 
except in unusual or extraordinary circumstances, 

(b) Except in unusual or extraordinary circumstances, the National 
Mediation Board will not accept for investigation under Section 2, Ninth, of 
the Railway Labor Act an application for its services covering a eraft or 
class of employees on a carrier for a period of one (1) year after the date 


on which - - 


| 

(1) An election among the same craft or class on the same 
carrier hes been conducted and no certification was issued 
account less than a majority of eligible voters participated 
in the election; or | 

(2) A docketed representation dispute among the same craft 
or class on the same carrier has been dismissed by the Board 
account no dispute existed as defined in Rule 2 of these 
Rules and Regulations; or | 

(3) The applicant has withdrawn an application covering the 
same craft or class on the same carrier which has been 
formally docketed for investigation. 

Rule 4(b) will not apply to employees of a craft or cies who are 


not represented for purposes of collective bargaining. 


5. Necessary evidence of intervenor's interest 
in_a representation dispute. 


In any representation dispute under the provisions of Section 2, 


Ninth, of the Railway Labor Act, an interventing individual or organization 


| 
must produce proved authorizations from at least thirty-five (35) percent of 


the craft or class of employees involved to warrant placing the name of the 


intervenor on the ballot. 


6. Eligiblity of dismissed employees_to vote. 

Dismissed employees whose requests for reinstatement account of 
wrongful dismissal are perding before proper authorities, which includes the 
National Railroad Adjustment Board or other appropriate adjustment board, are 
eligible to participate in elections among the craft or class of employees 
in which they are employed at time of dismissal. This does not include dis- 
missed employees whose! guilt has been determined, and who are seeking rein- 
statement on a leniency basis. 

7. Construction of Rules. 

These Rules and Regulations shall be liberally construed to 
effectuate the purposes and provisions of the Act. 
8. Amendment of recision of rules. 

(a) Any rule or regulation may be amended or rescinded by the 
Board at any time. 

(b) Any interested person may petition the Board, in writing, for 
the issuance, amendment, or repeal of a rule or regulation. An original and 
three copies of such petition shall be filed with the Board in Washington, 

D. C., and shall state the rule or regulation proposed to be issued, amended, 
or repealed, together with a statement of grounds in support of such petition. 

(c) Upon the filing of such petition, the Board shall consider the 
same, and may thereupon either grant or deny the petition in whole or in 


part, conduct an appropriate hearing thereon or make other disposition of the 


petition. Should the petition be denied in whole or in part, prompt notice 


shall be given of the denial, accompanied by a simple statement of the 


grounds unless the denial is self-explanatory. 


EXHIBIT 3 


NATIONAL MEDIATION BOARD 
Washington 


In the matter of the application 
of 
AIR LINE PILOTS ASSOCIATION, INTERNATIONAL 


alleging representation dispute pursuant to 
Section 2, Ninth, of the Railway Labor Act 
and 
FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION 
involving employees of 
UNITED AIR LINES, INCORPORATED 


FILE NO, C-2946 


November 16, 1959 
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ORDER 

WHEREAS, on August 28, 1959, pursuant to Section 2, Ninth of the 
Railway Labor Act, the Air Line Pilots Association, International, filed an 
application with this Board alleging the existence of a representation dis- 
pute involving employees of United Air Lines, Incorporated, pebvovitns duties 
of flight deck crew members in the job classifications of first pilot, re- 
serve pilot, copilot and second officer or flight engineer. At the time the 
application was filed, employees in the job classifications se these pilot, 
reserve pilot and copilot were represented by Air Line Pilots Association, 
and employees in the job classification of flight engineer or second officer 
were represented by the Flight Engineers' International Association; and 

WHEREAS, the Board conducted a public hearing in this proceeding at 
Chicago, Illinois, on November 3, 1959, on the issues raised herein; and 

WHEREAS, at said public hearing the Board advised the parties hereto 
that the issues in this proceeding would be referred to a ecm eae of three 


neutral persons. 


6. Eligiblity of dismissed employees to vote. 

Dismissed employees whose requests for reinstatement account of 
wrongful dismissal are pending before proper authorities, which includes the 
National Railroad Adjustment Board or other appropriate adjustment board, are 
eligible to participate in elections among the craft or class of employees 
in which they are employed at time of dismissal. This does not include dis- 
missed employees whose guilt has been determined, and who are seeking rein- 
statement on a leniency basis. 

7. Construction of Rules. 

These Rules and Regulations shall be liberally construed to 
effectuate the purposes and provisions of the Act. 
8. Amendment of recision of rules. 

(a) Any rule or regulation may be amended or rescinded by the 
Board at any time. 

(b) Any interested person may petition the Board, in writing, for 
the issuance, amendment, or repeal of a rule or regulation. An original and 
three copies of such petition shall be filed with the Board in Washington, 

D. C., and shall state the rule or regulation proposed to be issued, amended, 
or repealed, together with a statement of grounds in support of such petition. 

(c) Upon the filing of such petition, the Board shall consider the 
same, and may thereupon either grant or deny the petition in whole or in 


part, conduct an appropriate hearing thereon or make other disposition of the 


petition. Should the petition be denied in whole or in part, prompt notice 


shall be given of the denial, accompanied by a simple statement of the 


grounds unless the denial is self-explanatory. 


EXHIBIT 3 


NATIONAL MEDIATION BOARD 
Washington 


In the matter of the application 
of 
AIR LINE PILOTS ASSOCIATION, INTERNATIONAL 
alleging representation dispute pursuant to FILE NO. C-2946 
Section 2, Ninth, of the Railway Labor Act 
and 


November 16, 1959 


FLIGHT ENGINEERS’ INTERNATIONAL ASSOCIATION 
involving employees of 
UNITED AIR LINES, INCORPORATED 
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ORDER 

WHEREAS, on August 28, 1959, pursuant to Section 2, Mnth of the 
Railway Labor Act, the Air Line Pilots Association, International, filed an 
application with this Board alleging the existence of a representation dis- 
pute involving employees of United Air Lines, Incorporated, performing duties 
of flight deck crew members in the job classifications of first pilot, re- 
serve pilot, copilot and second officer or flight engineer. At the time the 
application was filed, employees in the job classifications of first pilot, 
reserve pilot and copilot were represented by Air Line Pilots Association, 
and employees in the job classification of flight engineer or second officer 
were represented by the Flight Engineers’ International Association; and 

WHEREAS, the Board conducted a public hearing in this proceeding at 
Chicago, Illinois, on November 3, 1959, on the issues raised herein; and 

WHEREAS, at said public hearing the Board advised the parties hereto 
that the issues in this proceeding would be referred to a Soares of three 


neutral persons. 


NOW, THEREFORE, THE National Mediation Board by virtue of the 
authority vested in it by Section 2, Ninth, and Section 4, Third, of the Rail- 
way Labor Act, as amended, hereby appoints a committee of three neutral per- 
sons, to be named by it, to exercise the functions and duties specified in 
Section 2, Ninth, of the Railway Labor Act with respect to the dispute herein- 
above described. 

Entered in the Office of the Executive Secretary of the National 
Mediation Board at Washington, D. C., this 16th day of November 1959. 


/s/ Robert 0. Boyd 
Chairman 


/s/___ Francis A, O'Neill, Jr. 
Member 


s Leverett Edwards 
Member 


NATIONAL MEDIATION BOARD 
Washington 


In the Matter of the Application of 


AIR LINE PILOTS ASSOCIATION, INTERNATIONAL FILE NO. C-2946 


alleging representation dispute pursuant 
to Section 2, Ninth, of the Railway Labor Act 
and 
FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION 
involving employees of 
UNITED AIR LINES, INCORPORATED 


CORRECTED ORDER 


February 12, 1960 
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This matter comes before the National Mediation Board upon the 


motion of the Flight Engineers' International Association (hereinafter re- 


ferred to as FEIA) for an order dismissing the application of the Air Line 
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Pilots Association, International (hereinafter referred to as ALPA) for an 
| 

election under the provisions of Section 2, Ninth, of the Railway Labor Act, 
among certain employees designated in the application as “Flight Deck Crew 
Members," including First Pilots, Reserve Pilots Copilots, and ‘Second Offi- 
cers or Flight Engineers. In support of this motion, the FEIA asserts that 
the authorizations submitted by ALPA in support of its application are 
invelid for the reason that they were obtained by misrepresentation and that, 
even if valid, the authorizations do not constitute a majority of the em- 
ployees of this carrier employed as Flight Engineers, and thus in contraven- 
tion of the Board's Rule 2 (a). 

Rule 2 (a) of the Board's Rules and Regulations reads as follows: 

"Where the employees involved in a representation dispute 

are represented by an individual or labor organization, 

either local or national in scope, and are covered by a 

valid existing contract between such representative and 

the carrier, a showing of proved authorizations (checked 

and verified as to date, signature, and employment status) 

from at least a majority of the craft or class must be made 

before the National Mediation Board will authorize an elec- 

tion or otherwise determine the representation desires of 

the employees under the provisions of Section 2, Ninth, 

of the Railway Labor Act." 

This rule requires a showing of cards from a majority of the em- 
ployees in the craft or class in dispute. In the instant case, the appro- 


- | 
priate craft or class involved has not yet been determined. The application 


from ALPA has not been docketed, but is only being investigated. The 


National Mediation Board has appointed a Committee of Three under Section 2, 
Ninth, of the Act, to determine the employees who may participate in an elec- 
tion. It is only after such a determination that the question can be raised 
of whether or not the provisions of Rule 2 (a) of the Board's Rules and 
Regulations have been complied with. Until the findings of the Committee 


have been made, and the employees eligible to participate in any election 


- 216 - 


have been determined, no check could be made on the validity of the authori- 
zation cards or whether an adequate number under Rule 2 (a) has been 
submitted. 


For this reason the motion of FEIA to dismiss the application of 


ALPA is denied, with leave to reinstate it if they so desire at the proper 


time. 


By direction of the NATIONAL MEDIATION BOARD, 


E. C. Thompson 
Executive Secretary 


NATIONAL MEDIATION BOARD 
Washington 


February 6, 1961 
File No. C-2946 


Mr. R. F. Ahrens, Sr. Vice President-Personnel 
United Air Lines, Incorporated 

5959 South Cicero Avenue 

Chicago 38, Illinois 


Mr. C. S. Sayen, President 

Air Line Pilots Association 
55th Street & Cicero Avenue 
Chicago 38, Illinois 


Mr. R. A. Brown, President 

Flight Engineers International Association 
100 Indiana Avenue, N.W. 

Washington 1, D.C. 


Gentlemen: 
Pursuant to its order dated November 16, 1959, the National 
Mediation Board appointed a committee of three neutral persons to execute 


the functions and duties prescribed in Section 2, Ninth, of the Railway 
Labor Act, with respect to an application filed by the Air Line Pilots 
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Association alleging the existence of a representation dispute involving 
employes of United Air Lines, Inc. performing the duties of "Flight Deck 
Crew Members" in the job classifications of Pilot or Captain, Reserve 

Pilot, Copilot, and Second Officer or Flight Engineer. The committee has 
issued its determination as to who shall participate in an election to be 
held under Section 2, Ninth, of the Railway Labor Act for the purpose of 
selecting representatives for the craft or class of Flight Deck Crew Members 
on United Air Lines, Inc. Copy of the findings upon gig tae hair together 
with the determination, are attached hereto. 


A mediator will be assigned to proceed in accordance with the 
determination made by the committee. 


By direction of the NATIONAL MEDIATION BOARD. 


E. C. Thompson 
Executive Secretary 


FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION 
100 Indiana Avenue, N. W. 
Washington 1, D. C. 


February 7, 1961 


Mr. E. C. Thompson 
Executive Secretary 
National Mediation Board 
Washington 25, D. C. 


Dear Mr. Thompson: 
SUBJECT: FILE NO. C-2946 


I have your letter of February 6, 1961, enclosing a copy of the 
decision of the three-man committee on the craft or class issue on United 
Air Lines. 


This Association regards that shocking decision as a. plain viola- 
tion of the Congressional intent reflected in the Railway Labor Act. It is 
our belief, moreover, that the decision, which bears no resemblance to the 
record in the case, or to the applicable precedents, reflects influences - 
brought to bear outside of the hearing of the type of which we! have already 
had an occasion to complain, to no avail. 


This Association will not accept such an improper and unfair deci- 
sion, and we will do everything in our power to secure its reversal. 


We, therefore, suggest that the Board withhold the assignment of a 
Mediator in this case. We assume, in any event, that the Board will conduct 
no election in this matter until it has ruled on the motions we have filed 
concerning contract bar and concerning the validity and sufficiency of the 
authorization cards, with respect to which the Board has thus far not ruled. 


Very truly yours, 
/s/ R. A. Brown 


R, A. Brown 
President 


EXHIBIT 7 


NATIONAL MEDIATION BOARD 
Washington 


March 6, 1961 


Mr. Ronald A. Brown, President 
Flight Engineers' International Assn. 
100 Indiana Avenue, N. W. 

Washington 1, D. C. 


Dear Mr. Brown: 


Further reference is made to your letter of February 7, 1961, on 
the subect of NMB File No. C-2946. You have requested that the Board rule 
on your motion concerning (1) the validity and sufficiency of the authoriza~ 
tion cards, and (2) the contract bar. 


With respect to Item No. 1, your organization requested that the 
Nati onal Mediation Board dismiss the Air Line Pilots Association application 
on the grounds that it is not supported by valid authorizations from a 
majority of the employees of the carrier in the craft or class of Flight 
Engineers. This is a question which can be determined only after the case 
has been docketed and a mediator assigned to conduct a field investigation. 
At that time, a list of the employees involved in this dispute will be se- 
cured from the carrier and the authorization cards furnished by the Air Line 
Pilots Association will be checked against such list. The mediator will be 
prepared to examine the specific challenges to the authorization cards and 
report to the Board. 


With respect to Item 2, the motion papers submitted 7 the Flight 
Engineers' International Association state the following: 


The FEIA and the carrier are parties to a labor SEER SS 
effective from January 1, 1959 to June 1, 1963, with reopening 
provisions as to wages as of June 1, 1961. 

That agreement should be regarded as a bar to any deter- 
mination of representatives among flight engineers of the | 
carrier until at least January 1, 1961. 


The long-standing policy of the National Mediation Board against 
contract bar is well stated in the moving papers and requires no repetition 
here. Section 2, First, of the Railway Labor Act states, "It shall be the 
duty of all carriers, their officers, agents, and employees to exert every 
reasonable effort to make and maintain agreements concerning rates of pay, 
rules, and working conditions, and to settle all disputes, whether arising 
out of the application of such agreements or otherwise, in order to avoid 
any interruption to commerce or to the operation of any carrier growing 
out of any dispute between the carrier and the employees thereof." Once a 
contract has been entered into, it is a living instrument as long as there 
is a duly designated or recognized representative for the craft or class, 
and is subject to change only by service of a notice under Section 6 of the 
Railway Labor Act. The practice in the airline industry of spelling out 
specific periods of time within which they will refrain from negotiating 
changes in the basic contract constitutes nothing more than a waiver of 


their rights under Section 6 of the Act. In industry generally, the con- 
tract expires at a specified time. 


As counsel for the FEIA well knows, there have been recent agree- 
ments for specific periods of time in the railroad industry, and yet they 
have not been considered bars to representation proceedings. In sum, the 
Board finds no reason to depart from its long-established policy on this 
issue. Accordingly, the motion with respect to Item 2 is hereby denied. 


This case has been docketed as NMB Case No. R-3463 and hereafter 
will bear that designation. 


| 
By direction of the NATIONAL MEDIATION BOARD. 
| 


E. C. Thompson 
Executive Secretary 


(Title of District Court and Cause) 


AFFIDAVIT OF CHARLES M, MASON 


STATE OF ILLINOIS ) 
Ss. 


) 
COUNTY OF COOK ) 


Charles M. Mason, being first duly sworn, deposes and says: 

1. I am Vice President - Employee Relations of United Air Lines, 
Inc. ("United"), a defendant herein. 

2. In my capacity as Vice President - Employee Relations of 
United, I am responsible for and have knowledge of activities of United con- 
nected with and bearing upon the representation of the various crafts or 
classes of employees of United, and I am familiar with the facts and circum- 
stances relating to and arising out of the representation dispute with which 
the above captioned matter is concerned, and have knowledge of all matters 
set forth herein. 

3. On or about February 17, 1961, flight engineers at American 
Airlines, Pan American World Airways, Eastern Airlines, National Airlines, 
Western Airlines and Flying Tiger struck their respective carriers. This 
strike lasted until on or about February 24, 1961. JI have been informed and 
believe and on such information and belief state that the major cause of the 
strike was the determination on January 17, 1961, of a Committee of the 
National Mediation Board in File No. C-2946, that all flight deck crew members 
on United in the job classifications of pilot or captain, reserve pilot, co- 
pilot, flight engineer or second officer constitute one craft or class for 
purposes of representation and collective bargaining under the Railway Labor 


Act. This determination is Exhibit C to the Complaint herein. 


4. On February 18, 1961, a telegram was sent by J. J. Oling, Presi- 
dent of the UNA Chapter Flight Engineers’ International Association, plaintiff 
herein, for posting on United bulletin boards, explaining why United's flight 
engineers did not strike United as did the flight engineers of the afore- 


mentioned carriers. A copy of this telegram is attached hereto as Exhibit I. 


5. I have been informed and believe and on such information and 


belief state that the strike among the aforementioned carriers was terminated 
by the intercession of the United States Secretary of Labor, and by the 
establishment of a Presidential Commission by Executive Order to consider 
differences regarding the performance of the flight engineer's ‘function, the 
job security of such persons, and the representation rights of ‘the Flight 
Engineers International Association and the Air Line Pilots Association on 
the aforementioned carriers, not including United. Executive Orders Nos. 
10921 and 10922, which established and specifically restricted the Commi s- 
sion'’s consideration to Pan American World Airways, American Airlines, Trans 
World Airways, Western Airlines, National Airlines and Flying Tiger are 
attached to the Complaint herein as Exhibit E. 

6. On February 21, 1961, the same day Executive Order 10921 was 
promulgated, the United States Secretary of Labor issued a statement, com- 
menting on the creation of the Commission by the President, which statement 
said in part, in referring to the decision affecting United flight deck crew 
members: "With respect to the decision in its limited application to United 
Air Lines, the Board [National Mediation Board/ is an independent agency duly 
established by law, whose rulings cannot be changed by the exéktAent. myself 
or anyone in the Executive Branch of Government." A copy of News Release 
No. 4417 of the United States Department of Labor setting forth the full text 


of this statement is attached hereto as Exhivit II. 
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7. As of January 15, 1961, United employed 1,452 pilots and 695 


flight engineers. Of these 695 flight engineers, 668 are qualified licensed 


pilots with instrument rating. Of the 27 flight engineers who are not pilot 
qualified, 17 are currently in training for such qualification, and the re- 
maining 10 are unable to obtain pilot qualification because of physical 
reasons. 

8. The flight engineers and pilots in the employ of Capital Air- 
lines, Braniff International Airways and Delta Air Lines compose a single 
craft or class at each of such carriers for representation and collective 
bargaining under the Railway Labor Act. 

9. On January 13, 1961, the Civil Aeronautics Board issued a 
Release announcing its tentative approval of the merger of United and Capital 
Airlines, subject to conditions, among which conditions are labor protective 
provisions. In this Release it was stated that the final decision of the 
Civil Aeronautics Board would be issued at a later date. A copy of this 
Release is attached hereto as Exhibit III. 

10. Among the standard labor protective provisions required by the 
Civil Aeronautics Board in prior mergers, and which has been recommended by 
the Examiner to the Civil Aeronautics Board in the United-Capital Merger Case, 
CAB Docket 11699 is the following: 

‘Insofar as the merger affects the seniority rights of the 

carriers' employees, provisions shall be made for the inte- 

gration of seniority lists in a fair and equitable manner, 
including where applicable, agreement through collective bar- 
gaining between the carriers and the representatives of the 
employees affected. In the event of failure to agree, the 
dispute may be submitted by either party for adjustment in 
accordance with Section 14." 


11. Because of the anticipated imminence of the United-Capital 


merger, the fact that the pilots and flight engineers at Capital Airlines 


constitute a single craft or class, and the necessity of complying with the 
foregoing labor protective provision, it is imperative for the ‘protection of 
the rights of all United flight deck crew members, and for the expeditious 


and orderly integration of United and Capital seniority lists that the deter- 


mination of the National Mediation Board Committee in File No. C-2946 be 


effectuated as promptly as possible. 


Charles M. Mason 
SUBSCRIBED AND SWORN TO 


before me this day 
of March, 1961. 


Notary Public 


EXHIBIT I 


WESTERN UNION TELEGRAM 


1961 Feb. 18 


UNA CHAPTER POSITION FOR ALL BULLETIN BOARDS THIS IS NOT A STRIKE. ITISA 
MASS PROTEST OVER A DECISION HANDED DOWN BY THE NMB APPOINTED COMCTTEE, 
ARBITRARILY DESTROYING THE CLASS AND CRAFT OF FLIGHT ENGINEERS AND SUB- 
STITUTING A HYPOTHETICAL ONE CALLED FLIGHT DECK CREW MEMBER. : OUR POSITION 
ON UNA - FEIA DIFFERS FROM THE OTHER AIRLINE F/E IN THAT THE NMB DECISION 
SPECIFIES THE DECISION IS FOR UNA F/E'S ONLY. THIS IS A LEGAL AND BINDING 
DECISION AND UNLESS REPEALED WILL STAND. THIS OF COURSE WILL FORCE US INTO 
AN ELECTION THAT WE CANT POSSIBLY WIN AS WE ARE OUTNUMBERED BY THE PILOTS 


BETTER THAN 2 TO 1. ‘THE ALPA HAS THE SOLE RESPONSIBILITY FOR THIS WALK OUT. 
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UNA FEIZ'S FIGHT IS WITH ALPA. THE COMPANY AND UNA - FEIA HAVE BEEN WORKING 
IN CLOSE HARMONY AND THIS MUST CONTINUE, THE OTHER CHAPTERS ARE FULLY AWARE 
OF THE IMPOSSIBILITY OF OUR PHYSICALLY JOINING THIS PROTEST, WE SHALL 
CONTINUE TO DO ALL PRACTICAL TO HAVE THESE FINDINGS REVERSED OR MODIFIED. 

I URGE YOU TO WIRE PRESIDENT KENNEDY AND YOUR CONGRESSMAN DEMANDING AN 
INVESTIGATION INTO THE:'NMB DECISION. 


3 J OLING PRESIDENT UNA CHAPTER FEIA 


NEWS from U. S. DEPARTMENT OF LABOR 
USDL--4417 


FOR RELEASE: IMMEDIATE 
Tuesday, February 21, 1961 


STATEMENT OF SECRETARY OF LABOR ARTHUR J. GOLDBERG 


ON THE FLIGHT ENGINEERS-AIRLINES DISPUTE 


I have carefully investigated all the facts and circumstances in the 
troublesome situation presented by the walkouts by members of the Flight 
Engineers International Association against Pan American World Airways, 
American Airlines, Trans World Airways, Eastern Airlines, National Airlines, 
and Flying Tigers. I have conferred with representatives of these struck air 
carriers, with representatives of the International Airline Pilots Association 
and with representatives of the Flight Engineers International Association. 

In the immediate background of these strikes is the stated fear of 


the men involved that the decision of the National Mediation Board in File 


No. C-2946, involving United Air Lines, jeopardizes their jobs with the other 
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carriers which they are striking, and their union's bargaining rights and 
status. The United Airlines decision is, by its nature, limited to that 
airlines and the parties to that proceeding. It does not sutodatically apply 
to other air carriers. Mr. Francis O'Neill, Chairman of the National Media- 


tion Board, has made a public statement of his similar view. 


With respect to the decision in its limited application to United 


Airlines, the Board is an independent agency duly established by law, whose 
rulings cannot be changed by the President, myself or anyone in the Executive 
Branch of Government. We are a government of laws and not of men. If the 
decision is considered erroneous, it can be challenged only ini the courts. 

The fears of the flight engineers on the struck carriers, who feel 
rightly or wrongly that their jobs and union are in jeopardy, = under- 
standable, especially in these days of high unemployment. 

The walk-outs, however, have created unemployment of thousands of 
others in the air carrier industry and will have even greater impact on the 
jobs of others if they continue. We can ill afford the human and economic 
damage that follows from a shut-down in the air carrier industry. 

The interests of everyone involved in these strikes, and the public 
interest, can be best served by a course which I have recommended to the 
President. The complex problems involved--performance of the €light engineer 
function, the job security of employees performing such Eusetion, and re- 
lated representation rights--should be reviewed by a distinguished and com- 
petent public commission, authorized by the President to hear all parties 
and points of view and directed promptly to make public its findings and 
recommendations. An important additional task would be for the commission 
to lend its experience and judgment to the exercise of a mediatory influence 


in this situation. The creation of the commission would in no sense be 
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inconsistent with or in derogation of the procedures of the Railway Labor Act, 
whose integrity will be: and must be preserved. The use of public boards, is 
an established adjunct of the statute. Chairman O'Neill and I are agreed that 
these boards can and do play an important role in supporting and supplementing 
existing procedures. A) notable illustration is the commission which President 
Eisenhower appointed to study the work rules problem of the railroads. 

So that the commission I have proposed may operate without pressure 
and in an atmosphere conducive to its effective work, I have requested and 
obtained the assurance of the struck carriers that, provided the men promptly 
return to work, there will be no disciplinary action taken against the 
Strikers; that the status quo under existing agreements will be maintained; 
and there will be no change of training procedures or effect on representation 
rights until the commission has cancluded its work, which hopefully should be 
within ninety days. The President of the Air Lines Pilots Association has 
publicly stated that no requests for bargaining elections are pending with 


respect to the struck carriers and has assured me that none will be presented 


during the period of the commission's study and that his organization, with- 


out prejudice to its position, will similarly maintain the status quo, if the 
other parties do likewise, by refraining from the pressing to decision of 
grievances or contract demands relating to present cockpit assignments or 
existing training procedures with respect to the above named struck carriers 
for the same period. 

In these circumstances, there is no reason for the men involved to 
remain off their jobs or for the carriers involved not to be operating. I 
therefore urge that the men return to their work and that operations promptly 


resume. 


EXHIBIT IIL 
CIVIL AERONAUTICS BOARD 
Washington 25, D. C. 
CAB 61-6 FOR RELEASE: 
DUdley 2-7951 
IMMEDIATE . 
Jamary 31, 1961 
A majority of the Civil Aeronautics Board today tentatively voted to 
approve the United-Capital Merger Agreement (Docket 11699), as submitted, 


subject to conditions, as follows: 


a) Labor protective provisions. 


b) A condition that would limit for rate-making purposes and 


accounting purposes the valuation of the assets to be 
acquired by United from Capital. 

c) Conditions designed to protect Mohawk and Allegheny Airlines 

in certain markets. 

Members G. Joseph Minetti and John S. Bragdon also voted to approve 
the agreement with these conditions, but would simultaneously tastt take an 
investigation under Section 401(g) of the Act to determine sbachex Capital's 
certificate authority in certain markets on route No. 51 shoud be retained 
by United, terminated, or transferred to another carrier, Pending the out- 
come of this investigation, Members Minetti and Bragdon would require asa 
condition to approval of the merger agreement, that United limit its service 
in the markets under investigation to the level currently operated by Capital. 

Today's announcement does not, of course, constitute the CAB's final 
decision in the proceeding. It will be formally entered and ibeied ata 


later date. 


(Title of District Court and Cause) 


AFFIDAVIT OF JAY G. BROWN 

STATE OF COLORADO 
CITY AND COUNTY OF DENVER ) 

Jay G. Brown, being first duly sworn, on oath deposes and says: 

1. I am Director of Training-Flight Operations for United Air Lines, 
Inc. ("United"), one of the defendants herein. As such, I am in charge of 
the training facilities and procedures for all United flight personnel includ- 
ing pilots and flight engineers, which facilities are maintained and operated 
at Stapleton Airfield, Denver, Colorado. 

2. The attached memorandum relating to a tour of United's training 


facilities and flights in its aircraft during March, 1960, in connection with 


proceedings in National Mediation Board File No. C-2946 was prepared by me. 


I have read the attached memorandum and all facts stated therein are true. 


Js/_Jay G. Brown 


Subscribed and sworn to before me this 10th day of March, 1961. 


My commission expires May 25, 1963. 


/s/__Frances N. Mackintosh 
Notary Public 


AFFIDAVIT 
National Mediation Board Committee 
of the 
National Mediation Board File No. C-2946 
Visit of March 23, 1960 
On March 23, 1960, I was introduced to the following gentlemen representing 
positions as shown: 
J. Glenn Donaldson, Chairman for the National Mediation Board Committee, 
National Mediation Board File No. C-2946; 
George S. Ives, Member of the Committee; 
David H. Stowe, Member of the Committee; 
I. J. Gromfine, Esquire; 
Henry Weiss, Esquire. 


Also attending the sessions were: 


Messrs. Lenore Hays, James Murphy, Charles A. Graham and Frank Heisler. 


In addition to these gentlemen, United Air Lines' Legal Department was repre- 
sented by: ! 

J. Re Hill and J. D. Kanash. 
After introductions, I personally briefed the group on the respousibitities 
of the Flight Operations Training Department. A very brief description of 
the curriculums provided in the Flight Operations Training Depkrehahe was pro- 
vided. The group was escorted through the Flight Training Center. They were 
shown the flight simulator training in progress for flight crews. Crews 
observed were United Air Lines' flight crews undergoing weotioteney training 
and proficiency checks following standard operating procedures. All operations 
were those customarily followed. 
The group was escorted through the Ground Training Section during which time 
they had an opportunity to observe Mr. Howard Hoffman's presentation of 


Meteorology for flight crews. 
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(Title of District Court and Cause) 


AFFIDAVIT OF JAY G. BROWN 

STATE OF COLORADO 
CITY AND COUNTY OF DENVER ) 

Jay G. Brown, being first duly sworn, on oath deposes and says: 

1. I am Director of Training-Flight Operations for United Air Lines, 
Inc. ("United"), one of the defendants herein. As such, I am in charge of 
the training facilities and procedures for all United flight personnel includ- 
ing pilots and flight engineers, which facilities are maintained and operated 


at Stapleton Airfield, Denver, Colorado. 


2. The attached memorandum relating to a tour of United's training 


facilities and flights in its aircraft during March, 1960, in connection with 
proceedings in National Mediation Board File No. C-2946 was prepared by me. 


I have read the attached memorandum and all facts stated therein are true. 


Ls/__Jay G. Browo 


Subscribed and sworn to before me this 10th day of March, 1961. 


My commission expires May 25, 1963. 


/s/__ Frances N. Mackintosh 
Notary Public 


AFFIDAVIT 
National Mediation Board Committee 
of the 
National Mediation Board File No. C-2946 
Visit of March 23, 1960 
On March 23, 1960, I was introduced to the following gentlemen representing 
positions as shown: | 
J. Glenn Donaldson, Chairman for the National Mediation Board Committee, 
National Mediation Board File No. C-2946; 
George S. Ives, Member of the Committee; 
David H. Stowe, Member of the Committee; 
I. J. Gromfine, Esquire; 
Henry Weiss, Esquire. 


Also attending the sessions were: 


Messrs. Lenore Hays, James Murphy, Charles A. Graham and Frank Heisler. 


In addition to these gentlemen, United Air Lines' Legal Department was repre- 
sented by: : 

J. R. Hill and J. D. Kanash. 
After introductions, I personally briefed the group on the responsibilities 
of the Flight Operations Training Department. A very brief description of 
the curriculums provided in the Flight Operations Training Department was pro- 
vided. The group was escorted through the Flight Training Center. They were 
shown the flight simulator training in progress for flight crews. Crews 
observed were United Air Lines' flight crews undergoing proficiency training 
and proficiency checks following standard operating procedures! All operations 
were those customarily followed. , 
The group was escorted through the Ground Training Section during which time 
they had an opportunity to observe Mr. Howard Hoffman's akeaklabton of 


Meteorology for flight crews. 
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A flight in a DC-6 was set up for the afternoon of March 23. The crew was a 
regular reserve crew from Denver Flight Operations, and was advised to plan 
and conduct a normal flight out of Denver to a nearby point and return using 
standard procedures. A reserve crew is a regular line crew of seniority not 


capable of bidding an assigned block but assigned to fill any position on a 


regular basis for any block of flying vacated by illness, vacations, etc. 


These are regular crews of considerable seniority in the Company and thoroughly 
qualified in every respect. Procedures followed by such crews are identical 
to those followed by any other crew. Personnel aboard this flight were: 
J. Glenn Donaldson, George S. Ives, David H. Stowe, I. J. Gromfine, 
Henry Weiss, and J. R. Hill. 
The flight departed Denver at 1444 and returned at 1525. At the request of 
the Committee, another flight was set up to observe a regular jet crew in 
operation on March 28. I, Captain J. C. Brown, was Captain of the flight. 
The Second Officer was G. A. Laube, a regular line Flight Engineer qualified 
on the DC-8 in December, 1959. Personnel participating in this flight were: 
J. Glenn Danaldson, George S. Ives, David H. Stowe, I. J. Gromfine, 
Lenore Hays, James Murphy, Charles A. Graham, Frank Heisler, 
J. R. Hill and J. D. Kanash. 
The flight took off at 1653 on March 28 and returned at 1743. The crew was 
briefed by me with respect to the route of flight and was told that our stand- 
ard operating procedures would be followed in every respect. The takeoff was 
routine. We proceeded to the vicinity of Colorado Springs and returned via 
Kiowa. En route from Colorado Springs to Denver I demonstrated an emergency 
descent using reverse thrust. The First and Second Officers each performed 


his regularly assigned duties. At the conclusion of the flight I asked the 


passengers if they had any questions. There were no questions land the 
presentation was concluded at this point. 
Respectfully submitted, 
/s/ 
J. G. Brown 


Director of Training 
Flight Operations 


(Title of District Court and Cause) 


AFFIDAVIT OF JOHN M. HODGSON 
STATE OF COLORADO 
) ss. 
CITY AND COUNTY OF DENVER ) 

John M. Hodgson, being first duly sworn, on oath deposes and says: 

1. I am Vice President-Communications for United Air Lines, Inc. 
("United"), one of the defendants herein. In January 1960, I was Vice 
President-Flight Administration for United. As such, I served as the Flight 
Operations administration's senior representative in negotiations leading to 
collective bargaining agreements between United and the representatives of 
the pilots and the flight engineers. | 

2. I attended the proceedings in National Mediation Board File No. 
C-2946 during the week of January 3, 1960, at which time United offered to 
make available a DC-7 aircraft at the Washington National Airport for observa- 
tion by J. Glenn Donaldson, Chairman, David H. Stowe and George S. Ives, 


Members of the Committee hearing such proceedings and to representatives of 


the UNA Chapter, Flight Engineers' International Association ("FEIA") and 


the Air Line Pilots Association ("ALPA"), 


A flight in a DC-6 was set up for the afternoon of March 23. The crew was a 
regular reserve crew from Denver Flight Operations, and was advised to plan 
and conduct a normal flight out of Denver to a nearby point and return using 
standard procedures, A reserve crew is a regular line crew of seniority not | 


capable of bidding an assigned block but assigned to fill any position on a 


regular basis for any block of flying vacated by illness, vacations, etc. 


These are regular crews of considerable seniority in the Company and thoroughly 
qualified in every respect. Procedures followed by such crews are identical 
to those followed by any other crew. Personnel aboard this flight were: 
J. Glenn Donaldson, George S. Ives, David H. Stowe, I. J. Gromfine, 
Henry Weiss, and J. R. Hill. 
The flight departed Denver at 1444 and returned at 1525. At the request of 
the Committee, another flight was set up to observe a regular jet crew in 
operation on March 28. I, Captain J. C. Brown, was Captain of the flight. 
The Second Officer was G. A. Laube, a regular line Flight Engineer qualified 
on the DC-8 in December, 1959. Personnel participating in this flight were: 
J. Glenn Danaldson, George S. Ives, David H. Stowe, I. J. Gromfine, 
Lenore Hays, James Murphy, Charles A. Graham, Frank Heisler, 
J. R. Hill and J. D. Kanash. 
The flight took off at 1653 on March 28 and returned at 1743. The crew was 
briefed by me with respect to the route of flight and was told that our stand- 
ard operating procedures would be followed in every respect. The takeoff was 
routine. We proceeded to the vicinity of Colorado Springs and returned via 
Kiowa. En route from Colorado Springs to Denver I demonstrated an emergency 
descent using reverse thrust. The First and Second Officers each performed 


his regularly assigned duties. At the conclusion of the flight I asked the 


passengers if they had any questions. There were no questions and the 
presentation was concluded at this point. 
Respectfully pibadiéted, 
/s/ 
J. G. Brown 


Director of Training 
Flight Operations 


(Title of District Court and Cause) 


AFFIDAVIT OF JOHN M. HODGSON 


STATE OF COLORADO ) 
) ss. 
CITY AND COUNTY OF DENVER ) 


John M. Hodgson, being first duly sworn, on oath deposes and says: 


1. I am Vice President-Communications for United Air Lines, Inc. 
("United"), one of the defendants herein. In January 1960, I was Vice 
President-Flight Administration for United. As such, I served as the Flight 
Operations administration's senior representative in negotiations leading to 
collective bargaining agreements between United and the representatives of 
the pilots and the flight engineers. i 

2. I attended the proceedings in National Mediation Board File No. 
C-2946 during the week of January 3, 1960, at which time United offered to 
make available a DC-7 aircraft at the Washington National Airport for observa- 
tion by J. Glenn Donaldson, Chairman, David H. Stowe and George S. Ives, 
Members of the Committee hearing such proceedings and to representatives of 
the UNA Chapter, Flight Engineers' International Association ("FETA") and 


the Air Line Pilots Association ("ALPA"), 


3. The attached memorandum relating to the observation of the cockpit 
and to simulation of United's standard operating procedures for pilots and 
flight engineers aboard 'a DC-7 aircraft of United on January 9, 1960, was 
prepared by me. I have read the attached memorandum and all facts stated 
therein are true. 


/s/__John M, Hodgson 
John M. Hodgson 


Subscribed and sworn to before me this day of March, 1961. 


My commission expires 


Notary Public 


On January 7, 1960, the matter of cockpit arrangement and standard 
operating procedures of crew members was discussed by representatives of the 
FEIA and representatives of ALPA before the special board of the National 
Mediation Board. As a result of the discussions, I, as the representative 
of United Air Lines present, offered to make a DC-7 airplane available to the 
committee at the National Airport in Washington, D. C. 

After further discussion between the parties, it was understood that 
the committee would take advantage of the offer on Saturday, January 9, 1960. 
It followed then that on January 9 at the Washington National Airport Messrs. 
Donaldson, Stowe, and Ives met the undersigned at the airport. Captain R. L. 
Tuxbury was present as the technical representative of the ALPA. Flight 
Engineer Carl Sturgeon was present as the technical representative of the 


FEIA, This group of people then boarded the United Air Lines DC-7 parked on 
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the ramp and assembled in the cockpit. At my suggestion, Captain Tuxbury sat 
in the left seat (First Pilot seat), Flight Engineer Sturgeon sat in the 
Flight Engineer seat, and the undersigned sat in the Copilot seat. One of 
the committee members sat in the observer's seat and the other ‘two stood be- 
hind the Flight Engineer to observe what went on. 

The first thing that happened was that I produced a ae of the 
DC-7 Flight Manual, the Standard Operating Procedures section. Then I pro- 
ceeded to identify for the committee all the instruments and controls in the 
cockpit, After this was done, the three of us sitting in the representative 
Flight Officer stations proceeded to simulate procedures as they were out- 
lined for respective crew members in the Standard Operating Procedures, 

The following procedures were accomplished or simulated as appropriate: 

The pre-starting checklist was accomplished. | 

Engine starting procedures were simulated for all four engines. 

The pre-takeoff checklist was accomplished. | 

A takeoff was simulated. 

An after-takeoff checklist was accomplished. 

Climb, cruise and descent situations were simulated. | 


An approach checklist was accomplished. 


A final checklist (prior to landing checklist) was accomplished. 


A landing procedure was simulated. 
j. The engines were shut down and a parking checkiist accomplished. 
There was no conversation about the merits of the respective pro- 
cedures that were accomplished and the whole demonstration was conducted to 


show standard methods of crew members accomplishing their duties as required 


in the airplane Flight Manual. 


At the conclusion of the demonstration the individuals went their 


respective ways. 


John M, Hodgson 


(Title of District Court and Cause) 


AFFIDAVIT OF CHARLES F._McERLEAN 
STATE OF ILLINOIS ) 


) ss. 
COUNTY OF COOK ) 


Charles F. McErlean, being first duly sworn, deposes and says: 

1. I am Senior Vice President - Law of United Air Lines, Inc. 
("United"), one of the defendants herein. 

2. I represented United at the hearing conducted by the Committee 


designated by the National Mediation Board under Section 2 (ninth) of the 


Railway Labor Act, to determine a representation dispute among its employees, 


in NMB File No. C-2946. I or a member of my staff attended these hearings on 
behalf of United. The hearing started on November 3, 1959, and ended June 23, 
1960. The record of that hearing covers over 5,000 pages of transcript of 
testimony and includes approximately 600 exhibits. 

3. United was not a party to the proceeding, but was invited by the 
Committee to present its views and to respond to questions propounded by the 
Committee. A written statement of the History of Flight Engineers on United 
Air Lines was prepared under my supervision, and that statement was submitted 


to the Committee and filed by it as part of its record as Board Exhibit C. 


A copy of that statement is attached hereto, and I hereby affira that this 


statement was prepared from the sources indicated therein, 

4. Subsequent to the filing of that statement, the Committee pro- 
pounded certain questions to United, and I was designated by United to pre- 
pare answers to these questions and to appear at the hearing on its behalf to 
sponsor such answers. I thereupon prepared a written Response! to Questions, 
which was submitted to the Committee and to all parties, and appeared as a 
witness before the Committee at open hearing and testified to and was examined 
by the parties as to matters set forth in that written response. A copy of 
that Response to Questions is attached hereto and I hereby affira that that 
Response was prepared by me from the sources indicated therein. 

5. During the course of the proceeding before the Committee on or 
about December 8, 1959, I invited the Committee and representatives of the 
parties to visit United's Flight Training Center at Denver, Colorado, to 
inspect at first hand the flight training facilities and procedures and 
various aircraft about which testimony was being received by the Committee. 

6. “On or about January 9, 1960, the Committee and pavvasadtatives 
of the parties visited a United DC-7 aircraft at the Washington National Air- 
port, and inspected and had explained to them the cockpit of that aircraft 
by J. M. Hodgson, United's Vice President - Communications, : 

7. I have been advised that during the latter part of March, 1960, 
the Committee and representatives of the waveias, visited United's Flight 
Training Center at Denver, and inspected and had explained to ‘them the train- 
ing facilities and procedures of United and had in-flight timieetiaen of the 
operations of United DC-7 and DC-8 aircraft. This tour was conducted by or 
under the direction of J. G. Brown, United's Director of Training Flight 


Operations. 


8. LI have consultec with the member of my staff who was present at 


the hearing before the ‘Committee on or about January 5, 1960, when a motion 
was made to disqualify the Chairman of the Committee, as alleged in para- 
graph 16 of the Complaint herein. I am advised that at or about that time, 

an inquiry was made by this staff member among officials and supervisors of 
United concerning the knowledge which any of them had of the incident relating 
to a flight by the Chairman of the National Mediation Board in a cockpit of 

a United plane on December 19, 1959. Based on the results of such inquiry, 

I state that no official or supervisor of United had knowledge of such 
incident prior to or during its occurrence, but that United first had 


knowledge of such incident after it had occurred. 


Charles F. McErlean 


SUBSCRIBED AND SWORN TO 
before me this day 
of March, 1961. 


Notary Public 


ATTACHMENT 


HISTORY OF FLIGHT ENGINEERS ON UNITED AIR LINES 


Prepared by United Air Lines, Inc. 
for the National Mediation Board for 
Use in Public Hearing in Case C-2946 


The earliest evidence that we can find of consideration of flight 
engineers on United Air Lines is a bulletin dated May 17, 1940 directed to 
all ground personnel on the subject "Personnel Flight Engineers -" The 
document indicates that the Company was prepering to put DCL equipment 
into service in the spring of 1941. The employees to be selected were to’ 
be trained under the direction of United's Maintenence Department with the 
assistance of the Boeing School of Aeronautics, which was operated by United. 

The qualifications indicated for the job, in addition to physical and 
educational requirements (high school or ite equivalent) provided for three 
year's' experience in mechanical brackets with United, airplane and engine 
mechanic's license or ability to obtain them not later than April 1, 1941, 
Restricted Radio Operators Permit. : 

The duties described in the bulletin indicated that the flight engineer 
would be responsible to the captain; and that his duties would consist of 
observation of the function of every mechanical detail end the adjustment 
of such items as could be reached in flight. He was to ve responsible for 
the proper functioning of radio equipment, heating and ventilating systems 
cabin supercharger and was to assist the pilot in esteblishing and maintaining 
desired engine operating conditions during flight. The latter would require 


the flight engineer to be capable of interpreting power charts and curves 

and making basic calculations pertaining to HP, BMEP, fuel consumption and 
other asta that may either directly or indirectly have a bearing on the 
general operation of the engines. He was also to keep certain records for 
the benefit of ground maintenance crews and to advise crew chiefs regarding 
special work to be done. In addition, at intermediate fields, where 
qualified mechanical personnel were not maintained, the flight engineer 
would be in charge of any mechanical work to ‘te done on the plane. He was 

to do such other duties as the captain delegated, which would include assist- 
ing the stewardess in preparing berths for occupancy or making them up. 

The bulletin set forth the training program, 4neluding home study 
courses and formal training, indicated the hours of work and provided “the 
salary wilt be equivalent to a first-class ground mechanic's salary; expe- 
rience of the individual to be taken into consideration.” It ruth pro- 
vided - "It is expected that the flight engineer's salary will always be 
equivalent to or better than a first-class ground mechanic's." 

mntaiyos never became a reality because before the DC-+ was put in 
acceptable form for air carriers the program was taken over by the Government 


so that the aircraft could be used in the war effort. 


United's Wartime Flight Engineers 
Shortly after the United States became involved in the Second World War 


United Air Lines was requested to and did operate under contract for the 
Government certain contract air transportation service. The first service 
was to points in Alaska and certain mechanics were carried on those trips in 
DC-3s8 to perform mechanical work on the ground. In September of 1942 United: 
began operations in the Pacific from a base in the San Francisco eres. At 
that time United assigned employees to act as flight engineers on the equip- 


ment used in that operation, which equipment wes furnished by the Gcvracnment. 
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The qualifications for that job, as taken from a wage application filed with 
the chairman of the National Labor Railway Panel on November 2, 1943, were 


as follows: 


In addition to qualifications respecting age, education and physical re- 


quirements, they provided that the applicant must have an airplane and engine 
mechanic's certificate with a minimum of two years in aircraft mechanical 
work. He must have a thorough knowledge of aircraft engines, pertinent 
engine instruments and related equipment to be utilized in carrying out 
required duties. | 

The application further indicates that flight engineers were drawn 
initially from the ranks of United's more senior ground aactanics and that 
they continued to be drawn from qualified mechanics of United, although in 
some instances from mechanics outside the Company. | 

During this period United's flight engineers were not represented by 
@ lebor organization but they dia appoint certain of their members as a 
committee to negotiate with the Company concerning their working conditions 
and salary. | 

By the epring of 194h the flight engineers hed formed an association 
known as the Flight Engineers Association and they presented a proposed 
contract to the Company. Subsequently the Company drafted a proposed con- 
tract and submitted it to the Association. Finally, on September 22, 1944 
the flight engineers agreed on a contract with the Company, hovever, objecting. 
to the fact that it applied solely to the Company's military operations. 
This contract was to be effective as of August 9, 194k. | 

In July 1945 proposed wage changes were submitted by the Company to the 
Association, some of which were to be retroactive to August 1, 1943 and others 
to November 1, 1944, which corresponded to a date affecting flight radio 
 efticers. The Association indicated acceptance and asked that they be 
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incorporated in a working agreement for the coming year. No negotiations were 
actually held for-such e contract until February 1946 and the Company's files 
indicate that this was brought about by the death of the Company's contract 
negotiator in the summer of 1945, plus the necessity of the Company negotiat- 
ing with several other unions during the fall of 1945, which included the 
pilots’ union, the mechanics' union, the ramp and store employees’ union and 
a new stewardess' union which had come into existence in the fall of 1945. 

Finally in February 1946 a contract was agreed upon. However, it was not 
executed until April 17, 1946. This agreement likewise applied solely to the 
Company's military operations. It provided for certain retroactive features 
for pay and in addition gave certain rights to flight engineers in the event 
the Company should use flight engineers on its commercial operations, and 
those employees could meet the qualifications for the job established by the 
Company 

While the Company's military operation conducted during the war was 
piiesed, Gut emxly in 1ON6, the Government, in March of 1946, requested United 
to undertake a new service between the West Coast and Tokyo, which the Company 
accepted. Some of the service under this latter contract was performed by 
United and the balance was subcontracted by United to other operators. This 


operation continued through 1946, until sometime early in 1947. It was con- 


ducted with DC-4 aircraft and flight engineers were carried, 

When the 1956 contract with the Government, which was known as Trans-Pac 
Operation, ceased, the flight engineers who had been used, either left the 
Company or were assigned other work in the Company's ground operations. 


Flight Me3jntenence Technician 
In the spring of 1947 the Company introduced into its commercial operation 


the DC-6 aircraft. The flight deck crew consisted of a captain end co-pilot. 
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This situation continued until December 1, 1948. However, during this period 


certain employees designated as flight maintenance technicians rode on some 

' trips gathering information on the operation of the aircraft for the beneft 
of the Engineering Department of the Company. To a large extent, the employees 
assigned this task were formerly flight engineers and vere designated as flight 
maintenance technicians. they vere not represented by any lsbor organization 
and no collective bargaining was entered into on their bebalf. This was 
largely a fact-gathering group for the benefit of the Engineering Department 
eo that etequate information could be passed on to the engineers with respect 
to the new aircraft. | 


1948 Flight Engineers | 
In the spring of 198 the Civil Aeronautics Board amended the Civil Air 
Regulations to require the carrying of a flight engineer on all aircraft 
having a certificated gross veight in excess of 80,000 Ibs. Because the 
training of personnel was necessary, the Regulation was made effective 
December 1, 1948. The anendnent was to Part 41 of the Civil Air Regulations. 


United's Complience with CAR 41 Amendment 

Shortly after the CAB issued its amended regulation United gave indica- 
tion of its intent to comly. Other carriers petitioned — review and 
reconsideration. At that tine the D0-6 aircraft was being retumed to service 
after a grounding period of approximately. five months for modifications. 
United's study of the problem caused it to conclude that its compliance with 
the Regulation should be by putting an additional co-pilot eboard, trained 
and qualified to perform the duties prescribed for a flight engineer. 
United's conclusion was based on the fact that it felt the Regulation vas 


promulgated prisarily as a savety matter and that it would obtain the optinum 
degree of safe’ y by an additional employee, who, in addition to being trained 
to perform the duties of flight engineer, could, if required, fly the aircraft. 
Accordingly, it established a training program to train employees qualified 
‘as co-pilots in the duties of a flight engineer so that they might obtain a 
flight engineer's certificate required by the Civil Air Regulations. At that 
time United had some co-pilots on furlough and was in the process of furlough- 
ing additional co-pilots. These individuals were offered an opportunity to 
take the training and, in addition, new employees who could meet the qualifi- 
cations for co-pilot jobs were hired and trained. The training period started 
in August 1948 and was concluded in time to place the individuals on board the 
aircraft on December 1, 1948. In addition to the reasons already stated 

for United's decision, it was felt that by having individuals who would 
eventually become pilots perform the flight engineering duties, which were 
largely mechanical in that they related to the engine function, would give 
United captains in the future with a better understanding of the pover plant 
ana its operation. United's captains and co-pilots were required to have 
knowledge of the power plant and its functions but because that was only part 


of their job, United was of the opinion that their kmowledge was probably not 


as detailed as that of a mechanic and if they served in the capacity of a 
flight engineer for a period of time before serving as pilot their background 
kmowledge would be better and they would be better able to direct the functions 
to be performed by the individual serving as flight engineer. 


ALPA Negotiations - 1948 
Since United assigned employees who had been co-pilots with United and 
the balance of the employees were pilot-qualified, negotiations were conducted 


with the Air L.ne Pilots Associstion in the fall of 1948 with respect to 
changes in the:r contract as it related to pilots and also for the purpose 
of including provisions to cover the duties of the new position which United 
chose to call Second Officer. Before these negotiations started, the Flight 
Engineers Association that had represented the wartime flight engineers 
Protested to the Company the establishment of pilot qualification for the 
individual to serve as flight engineer. This was done at thr tine the 
Company, pursuant to the contract with the Flight Engineers dated April 1946 
had offered an opportunity to the employees on their seniority list to fill 
' vacancies for the position of second officer if they could qualify. None 
were able to qualify because of the pilot qualification establishea by the 
Compeny. ‘The Flight Engineers Association then instituted suit in the United 
States District Court in New York alleging that the Company violated their 
agreement in esteblishing the pilot qualification. | 

Negotiations with the ALPA were not giaceactak although all terms, with 
the exception of seniority problems, were agreed upon, including a@ wage scale, 
and by agreement, the terms and conditions agreed upon, including the wage 
scale, vere put into effect as of December 1, 1948 by action of the Company 
and the other matters remained in dispute for further handling in mediation. 

At that time the Company was having financial difficulties end vas 
operating at substantial losses. The introduction of the third member of the 
crew program had cost substantial sums of money. The pilots insisted that 
one seniority list be established for all three employees in the cockpit and 
that any lay-off should be from the bottom end of the list, which would have 
meant that flight engineers vould have been laid off and the Company vould 
then have to train additional personnel from among the co-pilots left so thet 
they could obtain the flight engineer's certificate before performing the 


| 
flight engineer's duties. On or about December 1, 1948, 88 additional 
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co-pilots were furloughed and the pilots insisted that they be treined as 


flight enginee-s and replecea 88 of the 120 second officers who had just 
completed their training. Numerous attempts to compromise and work out this 
problem were investigated in direct negotiations and in mediation. No 
successful conclusion was reached. Since the Company was required to carry 
employees to perform these a@uties and could not reach an agreement with the 
pilots' union which would permit it to accomplish its basic purpose of 
selecting an employee with pilot qualification, it concluded to drop the 
pilot qualification and so advised the Mediation Board and the piiots' union 
in December 1948. However, the Board, at the request of the ALPA, recessed 
mediation and did not resume conferences witil late in January or early in 
February 1949. Again the problem was explored but no conclusion reached and 
mediation was closed, arbitration proffered and rejected. After the 30-day 
waiting period required by the statute, the Company removed the pilot quali- 
fication in April 1949. 

With the removal of the pilot qualification, those individuals who had 
peen flight engineers during the war were in a position to qualify for the 
position of flight engineer and bad the right under their contract to be 
considered if they met the qualifications. In eddition, by virtue of that 
contract, the Flight Engineers Association had a right to bargain if their 
members met the qualifications. Accordingly, the Company offered an oppor- 
tunity to the individuals to accept the job (At that time the Company had 
need for additional flight engineers). It also recognized the Association 
and agreed to bargain. An agreement concerning recognition and setting a 
time for bargaining ves executed on April 18, 1949. At ar about that same 
time the Flight Engineers Association notified the Compeny that it had 
affiliated with the Flight Engineers International Association (FEIA), an 


affiliate of the AF of L. ‘They produced the resolutions and constitutional 
provisions of their Association to support the action taken. 


Negotiations with the FEIA were conducted during May and an agreement 


reached which was executed on June 6, 1949. Thet contract ran until April 1, 


1950. | 

In June of 1949 the National Mediation Board conducted 4 representation 
election pursuant to an application filed by the Air Carrier Flight Engineers 
Association - an affiliate of the ALPA. There were two unions on the ballot-- 
the Air Carrier Flight Engineers Association and the FEIA. | 

On July 5, 1949 the National Mediation Board, certified the Air Carrier 
Flight Engineers Association as the new collective bargaining agent for 
flight engineers. | 

The Air Carrier Flight Engineers Association then made demand that the 
contract executed with FEIA be abrogated. The Company refused to abrogate the 
contract but stated that it vould recognize the Air Carrier Union as the col- 
lective bargaining representative to administer the contract and based its 
conclusion on information previously given to it by the ational Mediation 
Board that a new certificated collective bargaining agent took up any existing 
contracts and was bound by its terms. The Air Carrier Flight Ergineers Asso- 
ciation took the matter to mediation and mediation conferences were held peri- 
odically during the fall of 1949, with neither party chauging its position. 
Finally, in December or January 1950, written proposals vere received from ACFEA 
and negotiations were commenced in February 1950 looking tovards changes and a 
new contract to cover flight engineers. Negotiations and mediation continued 
through the spring ana sumer end findlly a contract vas executed under date of 
August 16, 1950 but to be effective May 1, 1950. That contract ran until 
February 1, 1951. | 

That contract was reopened for changes and agreement reached on February 9; 


1951 for a contract to run for a year. 
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During the fall of 1951 FEIA was certificated by the National Mediation 
Board as the collective bargaining representative for flight engineers on 
United, the certification being dated November 28, 1951. 

In February 1952 FEIA commenced negotiations with the Company for an 
amended contract. While important issues were involved one related to a 
request by the FEIA for provisions protecting flight engineers in the event 
of a change in job qualifications. After direct negotiations and mediation 
failed to result in an agreement, a strike took place on November Sth. As 


& result a Presidential Emergency Board No. 103 was appointed. Eventually 
@ new agreement was signed in January 1953. 

Negotiations starting in February 1954 limited to rules resulted in an 
agreement: signed on May 5, 195k. 

Ta Vetenary: 1954; the Company announced that a1 new Mien for the Tite: 


engineer position would be required to possess the license required of co- 
pilots and to meet all other employment tests required for co-pilots, and 
that all future co-pilot vacancies would be filled from the ranks of flight 
engineers possessing the necessary pilot licenses. It was the Company's 
intention by this amouncement to return to its original policy of having 
flight engineers possess pilot qualifications. As a result of this policy 
all hires thereafter were trained not only as engineers but as co-pilots and 
assigned to the line as co-pilots for one day to establish seniority position 
and vere then furloughed and assigned as flight engineers until they could be 
recalled as co-pilots. 

In February 1955 FEIA and the Company commenced negotiations for a new 
contract. fmong the issues in that negotiation was the request of the FETA. 
for a provision requiring that all new flight engineers possess an aircraft 
and an aircraft engine mechanic's. license and that any flight engineer taking 
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another position in the Company would immediately lose all flight engineer 
seniority. This demand was pointed at the Company's practice of hiring 
pilot-qualified engineers and the practice of flight eictieas filling 
co-pilot vacancies. This negotiation was protracted with the issues men= 
tioned above always being very prominent because of their relationship to 
claimed job security and the Company's claim of right to set qualifications 
of the newly hired employees. A strike finally resulted on October 24, 1955 
which lasted until December 14, 1955. During this period the Company con- 
tinued to operate since substantially all of the pilot-qualified engineers 
remained at work. The agreement which ended the strike gave protection to 
flight engineers not possessing pilot qualifications in the event the 
Company established that qualification to be eligible to fly in the flight 
engineer's position on any aircraft by agreeing not to establish such a 
qualification for aircraft already in service and also by providing pro- 
visions for severance pay in the event there were no aircraft which the 
flight engineers not possessing the pilot qualifications coula fly. 
Provision was also made for the Company to provide pilot training for 
flight engineers net possessing pilot licenses to obtain them. The practice 
of assigning new employees to the co-pilot position for one aay was stopped. 
In 1957 the Unitea Flight Crew Members Association filed a represente~ ; 
tion petition with the National Mediation Board C 3230 requesting that it 
be certified as the collective bargaining representative of the craft or 
class of flight engineers. In the election the FEIA was the vinner and 


continued as the certified representative of flight engineers of United 


Air Lines. 


In 1958 the Company announced that flight engineers assigned to turbine 


aircraft must possess pilot qualifications and teke certain training in the 
’ operation of the aircraft so as to be capable of flying the aircraft under 
certain circumstances. Negotiations vere conducted with the FRIA for a new 
contract and the contract dated December 6, 1958 contains the provisions 
respecting qualifications of flight engineers on turbine-powered aircraft, 
as well as provisions for those not possessing pilot qualifications, the 
assignments they may have and the disposition of their employment status 
in the event there are not sufficient flight engineer jobs for them. 

United Air Lines has contracts with the Airline Pilots Association 
which cover captains and co-pilots and with the FSIA which cover those 
employees certified as flight engineers. 


Response of United Air Lines, Inc. 
to Questions Submitted by the 
Committee of Neutrals Appointed by the 


National Mediation Board in Case No. C-2946 


The Management of United Air Lines, Inc., herein referred to as 
"United", bas considered the questions proposed by the Comittee of Neutrals 
appointed by the National Mediation Board to hear Case No. C-29h6. United 
bas designated ite Vice President, Charles F. McErlean, to prepare these 
answers and to appear at the hearing. _ ; 

At the outset, United wishes to advise the Committee that 
Mr. McErlean has been associated with United since March of 1985, having 
been first employed ee an Assistant to the President in the capacity of 
legal advisor cn labor relations. He came to United from the National 
labor Relations Board where he had been employed in various capacities 
from Septeuber 1937 until the time he joined United. In January 1946, 
he vas named Director of Lav for United and has functioned as the bead 
of United's Law Department since that time. He was elected a Vice President - 
Assistant to the President in January 1956 and his title was changed to 
Vice President - Law in January 1960. From the time Mr. McBrien joined 
United until the end of 1951, be spent 0 substantial pert of his tine 
vorking on labor relations problems within United, and participating in 
negotiations with various labor organizations representing employees of 
United. Subsequent to 1951, be participated periodically in various phases 
of labor relations problems that erose in United. During the entire period 
of his employment, he has participated in policy discussions concerning wany 
of the labor relations problems and policies of United. Sacetes of this 
background, the Management concluded he was qualified to prepare and submit 
these responses. | 


In considering the questions submitted by the Committee in its 
letter dated April 12, 1960, examination was made of a substantial number 
of United records and discussions held with those who participated in the 
development of United's policies and precticies as they relate to the 
subject matter involved. As a result of this research, it vas found that 
no particular record bearing s particular date ‘answers in itself any of 
the questions submitted. It is thus necessary to review the policy as 
established in 1948 and events which occurred subsequent thereto in 
order to indicate the manner and method followed by United in establish- 
ing the policy announced publicly in February 195%, which announcement 
41d not state the reasons for said policy. 

. Before proceeding further, it should be noted that not every 
policy decision or reason therefor is set forth in writing by United. 
Many Sectsians on policy are the result of unrecorded discussions between 
officials of United. ‘In some instances, certain stuiies may bave been 


made prior to such discussions which may in pert indicate the necessity 


for making a decision and some reasons to be considered in reaching a 
decision. These reasons, however, may or may not have been used as the 
basis for the policy decision finally made. With this understanding, we 
Proceed to United's response to the questions. 

"As pointed out in the "History of Flight Engineers on United 
Air Lines, Inc." (Board Exhibit C), which was submitted by United to the. 
Committee and parties in Case C-2946, the legal requirement for Flight 
Engineers was established by the Civil Aeronautics Board early in 1948, 
Immediately thereafter, United gave consideration to the qualifications 


it should establish for the nev position required by the Civil Air Regu 
lations. United concluded that the position should be called Second 
Officer and should be filled by qualified pilots holding flight engineer 
certificates. Much of the discussion among United officials at the tine 
was not reduced to writing. However, on June 25, 1948, Mr. J. A. Herlihy 
who was then Vice President - Operations stated in e menoranium to 


Mr. R. P. Abrens, Vice President - Personnel, the following: 


"Without going into too much detail at this time, several 


a@ Second Officer who is a qualities plist se. the’ dest arrange: 
ment. We feel that in addit ion to supplementing our present 
crew of two pilots with a Pr hare elicpcslracr wpe peas 
capable of taking over the flight controls in an emergency 
with the experience and background gained vhile so serving 
as a Second Officer, will immeasurably increase the indivi- 
dual's competence at a later date when he is acting as & 
pnt heen dtc Furthermore, I believe we will 

materially increase the technical ability in the 
cockpit when ve consider that two, and later on three, of the 
flight crew members will have served as Second Officer and 
have undergone their very. extensive and ee Second 
Officer training program.” 


Under date of July 2, 1948, Mr. R. F. Ahrens directed letters to the 
employees of United who had served as Flight Engineers under United's 
military contract operations. Those letters stated in part as follows: 


“The Company has decided that in complying. with the Civil Air 
Regulations a position to be known as Second Officer will be 
filled on DC-6 airplanes. ‘The qualifications established 
for the Second Officer position are essentially the same as 
for applicants for First Officer (co-pilot) positions. mn 
brief, these qualifications are: 


"United States citizenship--between the ages of 21-30, 
and between 5'7" and 6'2" in height. Education required 
is two years of college, preferably in Engineering, and 
500 hours minimum first pilot time, with 1,000 hours and 
wulti-engine experience desirable. A commercial certi- 
ficate, instrument rating, and restricted radio operator 
permit are required.' 


*#en 


"In complying with the Civil Air Regulations for 8 third crew 
member, the Company has chosen to use a qualified Flight Officer 
capeble of operating the flight controls of the eirplane when 
required, and possessing a Flight Engineer certificate. The 
intent of the Civil Air Regulations, which ere of course 
directed toward greater in-flight safety, are best met in 
the requirement for a third crew member on DC-6 airplanes by 
this combination of qualifications and duties.” 
At the time of this decision, United had certain Co-pilots on 
Purlough who had been trained at United's Flight Training Center and it 
was expected that additional Co-pilots would elso be furlodghed. United 
concluded that with this source, cockpit crews would have the highest 
qualifications; give United the greatest degree of sefety in its opera- 
tions; and at the same time fulfill the obligations prescribed by the 
Civil Afr Regulations. United expected to meet future hiring requirements 
by maintaining the same qualifications it had in the past when hiring 
Co-pilots and that after initial training, it would assign such indivi- | 
duals to its operations as Second Officers. Thereafter, they would 
progress to Co-pilot end eventually to Captain. 

The decision of United was reached as a result of the delibera- 
tions of its Management and without negotiation with any labor organiza- 


tion. The only pressures received by United at the time it announced 


this decision came from the group that had acted as Flight Engineers on 


United's military contracts during and immediately after the War. This 

pressure took the form of their attempting to persuade United not to 

require the pilot qualification and when United refused, they eventually 

filed a law suit attempting to force United to remove the pilot qualification. 
At the time United reached its decision, it assumed that the 

job would be a part of the pilots’ craft or class, because of the quali- 


fications being established and United's desire that the Second Officer. 
maintain his pilot qualifications. substantielly all of the initial 
employees hed teen former Co-pilots of United and bad, vhile working 
in that position, been represented by the Air Line Pilots Association 
(ALPA). Tn August of 1948, when the Pilots’ Agreement was open for 
negotiations, United proposed to ALPA that the position of Second Officer 
be included under the Pilots' Agreement and that the parties negotiate for 
ecietneiate wages and working conditions to be part of the Pilots’ Agree- 
ment. The negotiations commenced on Septenber 1h, 1948. At the opening 
of negotiations, the spokesman for United (Mr. McErlean) advised negotia- 
tors for ALPA that United desired to have Co-pilots holding flight 
engineer certificates fill the job required by the Civil Air Regulations 
and thet United considered this primrily a matter of safety. ALPA vas 
further advised that the program would provide a logical sequence of 
Promotion in the cockpit from Second Officer to First Officer to Captain. 
ALPA was also advised that the var-time Flight Engineers vere protesting 
United's action but that United hed concluded it bad the right to 
establish qualifications for the job in question. At that time, United 
also stated that it believed the job could be supported as part of the 
pilots' craft or class in any controversy that might arise. 

The 1948 negotiations continued almost daily until late in 
October. Agreement between the parties was reached on amendments to 
the contract covering the Captain and Co-pilot positions and most of 


the contract provisions the parties believed necessary to cover the 
| 


Second Officer position. As pointed out in Board Exbibit C, agree- 
ment was not reached on all issues because of the inability of the 
parties to agree on the effect of seniority as between the Second 
Officer and Co-pilot in the event of further furloughs. The pilots 
demanded that all Pilots be included on a single seniority list. 
United stated it would agree provided that for some period of time, 
qualifications to serve in the Second Officer position could de 
considered in determining who would be furlovughed. In the alternate, 
United proposed that for an interim period, 6 separate seniority list 
be established for Second Officers and that furloughs be made from 
each list dependent upon the needs of the service. Board Exhibit C 
indicates the perties failed to agree and shows the ultimate failure 
of mediation to dispose of unsettled issues. ALPA Exhibit 50 entitled 
"Memorandum of Status of Negotiations Relating to Second Co-pilot" sets 


forth the items that had been agreed upon and the details as to the 


issues which were not agreed upon. Also, this Exhibit reflects the 
various proposals that were outstanding when direct negotiations ended. 

When United and ALPA ultimately failed to reach an agreement, 
United decided the only course it could follow would 


be to drop the pilot qualifications. Me decision was made at a time when 
United vas in financial distress and it eppeared that the ouly way # solution 
‘ eould be reached and the pilot requirement maintained would be to add 
tremendous costs which at the time did not seem reasonably attainable. In 
retrospect, United's Managenent considers the decision to have been @ grave 
nistake, : 

In September 1951, United's operating department was re-orgenized. 
The flight operation function was split from the old opersiting adninistra- 
tion and established as « separate administration with a vice president in 
charge. The entire top management group of flight operations was changed. 
Many new policies, plans and programs were inaugurated. The nev mnagenent 
of flight operations gave consideration to the qualifications then being 
required by United for members of its cockpit crew. United has been unable 
to find any written record as to exactly vhen these considerations were 
started, but on April 25, 1952, a history of the Flight Engineer's position 
vas prepared together with a statement of problems that would be encountered 
4 United undertook to re-establish qualifications thet hed been established 
in 1948. These problems included questions of seniority, training, and 
Qisposition of those who might fail to meet the new qualifications. In August 
1952, a study was prepared the purpose of which was "to assure that all menbers 
of the flight crev are pilot-quilified and have the necessary qualificstions 
and potential for successive progression through Second Officer, Pirst Officer 
god Captain ranks." Mis study pertained largely to the cost of such « program 
and the training that would be necessary to give opportunities to those not 


possessing pilot qualifications. From these documents, as well es from 


& few others for the year 1952, it is apparent that United during that year 
actively considered re-establishing the qualification that existed previously. 
No written record for ‘the year 1952 has been found indicating that United 
finally concluded in that year to change the qualifications; but it was 
apparently made on December 15 or 16, 1952. A document prepared in 1958 in 
connection with discussions of the qualifications that should be established 
for the cockpit crew of United's turbine aircraft indicates that in 1952 
United had actually made the decision to re-establish qualifications originally 
adopted in 1948, and also indicated that the 1952 decision was not announced 
until 1954. In February 1954, United publicly prescribed the re-established 
qualifications in a Job Opportunity Bulletin for additional Flight Engineers. 
. Between 1952 and 195k, United vas studying methods by vhich it could 
activate its decision without disruption to its operations or injury to its 
employees. When the decision was made that it was in the best interest of 


United to re-establish the pilot qualification, Flight Engineers vere in a 
separate craft or class and a large mumber of the Flight Engineers did not 
possess pilot qualifications, Ways and means had to be found to give Flight 
Engineers opportunities to obtain these qualifications. United concluded 


that it would have to activate its policy in a manner which would not involve 
4t in any violation of its collective bargaining agreements or the Railway 
Labor Act. United found no need to publicly announce the change of qualifica- 
tions since expansion in Flight Engineers was limited between the end of 1952 
and 1954, When additional Flight Engineers vere needed in 195% because of 
the expansion of its 4-engine fleet, United decided that it would hire only 
pilot-quelified engineers and possibly the problems would vork themselves out 
in the years ahead. 


The decision of United to re-establish pilot qualifications es 
“Dereinebove set forth was made because United felt that its 1948 decision 
vas the soundest decision end should be re-established ant folloved in the 
interests of sefety, cockpit organization, long-range quality of crew 
performance, efficiency and economy of operations. It was the desire of the 
flight operations group to activate the decision immediately. ‘Those 
responsible for United's labor relations advised that this was not possible 
as United was in no position to initiate changes in the crafts or classes 
and vas obligated under the Reilvay labor Act to negotiate with the 
representatives of the crafts or classes as certified by the National 
" Mediation Board. The opereting group was advised thet it would bave to 
accomplish its objectives wighin the framevork of the existing crafts or 
classes since, unless the employees took steps to consolidete the crafts or 
classes, United could not legally force an amalgamation, United has, 
therefore, consistently stated that it did not intend by its policy to 
attempt to change crafts or classes. Rather, United has attempted to 


negotiate the desired objective to the greatest extent possible with the 


existence of the craft or class wall in the cockpit. 

The foregoing is intended as an answer to Question No, 1 subuitted 
by the Committee and covers United's reasons for requiring pilot qualifica- 
tions. Tt ts not all supported by written records, but 1s supported by 8 
coxbtnation of records end the knovladge of those who participated in 
United's decisions. 


In considering the second question propounded by the Committee, 
it is not entirely clear what the Committee desires. One view of the 
question might be that the Committee desires to know whether United vas 
influenced in vhole or in part by collective bargaining to make a deci- 
sion. Another is what effect collective bargaining had on the decision. 
We will ansver to the best of our ability from both viewpoints. 

The decision to establish the pilot qualification in 1948 wes 
wade by United without influence on the part of any collective bargaining 
representative. The re-establishment of the requirement in 1952, made 


public in 1954, was likewise made by United without inducements or 
pressures by any collective bargaining representative. It is the result 
of United's judgment as to whet was best for United from the standpoint 


of safety, cockpit organization, quality of crew performance, efficiency, 
and economy of operation. 

Putting this policy into effect has, of course, affected collec- 
tive bargsining because United has attempted to bargain into its contracts 
many provisions to make it possible to accomplish as mich as possible of 
the benefits of this program under the craft or class situation in which 
it finds itself. Some of the items which have been negotiated into the 
Flight Engineers’ contract to accomplish this policy are as follows: 

1. In the Agreement signed December 14, 1955 terminating 
the strike of Flight Engineers, there is recognition that 
United's newly hired Flight Engineers have pilot qualifi- 
cations. Said Agreement also provides that United would 
not require pilot qualifications for Flight Engineers on 


the types of equipment it vas then operating and to 
certain protection for Flight Engineers if pilot qualifi- 
cations were established for new type aircraft. Provision 
vas mie to give non-pilot qualified engineers an oppor- 
tunity to obtain necessary pilot qualifications at United's 
expense. In addition, the Agreenent provided thet United 
would not negotiate exy agreement which would place s 
Plight Engineer in a lover position on eny seniority list 
of those performing Flight Engineer duties than the position 
he then occupied. : 
The 1958 Flight Engineers’ Agreements provide: 
a, That Flight Engineers may be required to relieve 
other flight crew menbers for teupcrary periods during 
flight or in an emergency during flight. 
‘That Flight Engineers possessing pilot qualifications 
woul be vugrived on United" s Satine earoraeh: 
That Flight Engineers transferring to Co-pilot would 
bave their Flight Engineer seniority protected for @ 
minimum of 1100 days. : 


4, That the progression system from Flight Engineer to 
Co-pilot was guaranteed. 

United's records indicate that pilot treining for those Flight 
Engineers who did not possess pilot qualifications has been given to 205 
Flight Engineers and that 130 of the 205 either heve their comercial 
Licenses or both their commercial licenses and instrument rating. 


Seventy-five are still working to obtain commercial ratings. Of the Flight 
Engineers who were not pilot qualified, only 17 are not in the process of 
obtaining such qualifications. 

The Committee's third question requests recorded official 
appraisals or evaluations mde prior to the commencement of the proceed- 
4ngs in Case C-29h6 reflecting the success or failure of United's progran. 
We have not found any United record setting forth pro and con opinions 
_ of United officials as to the success or failure of the program. Notwith- 
standing the leck of such written record, United believes its policy end 
program has been, within the framework of two crafts or classes, substantially 
and increasingly successful. This conclusion is based on the following: 

1. Many of the pertinent aspects have been contractually 

recognized and accepted. 

There appears to be acceptance by the Flight Engineers 
as indicated by the mumber taking pilot training. 

Four Hundred Thirty-five Flight Engineers, or 
approximately two-thirds of the Flight Engineers, 

are now on the call up list. 

The Flight Engineers‘ training committee has requested 
that all pilot qualified Flight Engineers be given 

(a) mlti-engine ratings, (b) complete equipment 
qualification, and (c) sufficient takeoffs and landings 
to waintain qualification. 


United has continued to be able to obtain additional 


qualified employees as needed. 


6. United has a cockpit crew of three qualified pilots - 

on ite turbine eircraft, : 

Based upon these factors, United believes that there is increasing 
Proficiency, coordination end teamvork among its crews. — 

The Committee might be interested in knowing that up to this 
time, United has expended $2,985,796 to obtain pilot qualificetions for 
Flight Engineers. Estimate of future expenditures 1s $1,638,090. In 
addition, United has under consideration the purchase of Simlette-type 
trainers to be used to maintain pilot qualifications of the Flight Engineers 
group. 

Finally, the outlook for the future indicates that United should 
have a substantial portion of its fleet in turbine aircraft within the 
next four or five years. United bas teken delivery of or hes firm purchase 
orders for 40 DC-8's, 18 Boeing 720's, and 20 Caravelle aircraft, all of 
which are turbine powered. In addition, United is studying ite needs for 
additional turbine aireraft for the years 1963, 196% and 1965. While it 
Garnot be osdd that: there:'eita ‘be, oo platen -airenastsa-Uehbeate sisst le 
it is true that in the foreseeable future, the great bulk of United's 
fleet will consist of turbine powered aircraft. ! 

We trust the foregoing will be helpful to the Coumittee. 

Mr, Merlean is prepared to attend the hearing on May 11 as requested 


by the Committee. 
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QUESTIONS PRESENTED 


1, Does the District Court have jurisdiction over the claim that 
the Due Process Clause of the Federal Constitution and the rar iceneet : 
for "hearing" in Section 2, Ninth, of the Railway Labor Act, 45 U.S.C. 
$§ 151 et seq. (hereinafter "the Act") are violated when the chairman of 
"a committee of three neutral persons" appointed by the National Media- 
tion Board (hereinafter "the Board") under the Act to Senigaaen "after 
hearing" who may vote in a labor union representation election engages 
in a personal investigation, without notice to or authorization by the 
parties, of facts which he deems material and which are inextricably 


involved in the final adjudication? 


2. Is such misconduct, as a matter of law, so violative the Due 


Process and the requirement for "hearing" as to invalidate the: adjudica- 
tion and any administrative action, taken pursuant thereto? : 
3. Does the District Court have jurisdiction over the claim that 
the Act -- its plain language, the Congressional intention it embodies, 
its legislative history, and its unvarying prior adninistrative applica- 
tion -- prohibits the Board from destroying a “craft or class" grouping 
established by the employees themselves -- the only craft in which the 
employees have historically enjoyed effective collective bargaining and 
the craft which reflects the dominant bargaining pattern in the industry? 
4. Shall Board action destroying such a “craft or class" be en- 
joined as violative of the plain language, policy and prior administra- 


| 
tive interpretations of the Act? 
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1. Procedural Due Process . « « » 
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III. Judgment of District Court . . 


IV. Orders of this Court . . «e+ ee eee 
CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 
STATEMENT OF POINTS 2. 2 ee ee ee reer ere 


SUMMARY OF ARGUMENT «2+ 2 ee ee ee ee 2 2 & 
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I THE DISTRICT COURT HAD JURISDICTION OVER 
THIS CAUSE, AND COULD NOT VALIDLY HAVE 
ADJUDGED THAT If LACKED JURISDICTION, BE- 
CAUSE OF THE ALLEGATIONS IN THE COMPLAINT 
OF DENIAL OF PROCEDURAL DUE PROCESS RE- 
QUIRED BY THE FEDERAL CONSTITUTION . . « » 


A. The Cases Cited By the District Court, 
As Well As The Other Applicable Au- 
thority, Offer No Support For the Dis- 
missal Of This Complaint, But require 
The Court To Decide All Constitutional 
Issues Presented ..2«cecececreesve 


The Complaint Poses Constitutional 
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1. The complaint clearly states a 
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fair and impartial "hearing" 
within the standards of the Due 
Process Clause e e e eo e e e e a * 


Unlike every other plaintiff in 

a representation case arising 
under the Act, appellant had a 
right to a "hearing"; and thus 
cannot be deprived of its life 
and property without a hearing 

in compliance with the proce- 
dural requirements of the Due 
Process Clause . «ee ee oe eo © 
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This Court Must, As A Matter of Law, 
Conclude That The Procedural Irregu- 
larity So Prejudiced Appellant and 
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1. Carter v. Kubler, 320 U.S. 243, 
is directly in point and re- 
quires reversal of the judgment 
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Other authority establishes that 
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ceeding «ee ceccrcerecececee 
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3. While actual prejudice need not 
be show, appellant did suffer 
actual prejudice in this case . « 


THE DISTRICT COURT HAD JURISDICTION OVER 
THIS CAUSE BECAUSE OF THE ALLEGATIONS IN 
THE COMPLAINT ESTABLISHING THAT THE BOARD 
HAD EXCEEDED ITS STATUTORY POWERS AND WAS 
ARROGATING AUTHORITY DENIED IT BY THE 
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JURISDICTIONAL STATEMENT 


Jurisdiction for this appeal rests on Title 28, United States Code, 


Section 1291. Jurisdiction for this action is founded, inter alia, 


upon Title 28, United States Code, Sections 1331, 1332 and 1337. 
1 
Complaint, par. 2. 


STATEMENT OF THE CASE 


Introduction 


Appellant labor organization consists entirely of flight engineers 
employed by appellee United Airlines, Incorporated (hereinafter United"), 
and appellant's sole function and reason for being is collective bargain- 
ing representation of United flight engineers. Appellant brought this 
suit to enjoin defendants, particularly the Board, from destroying its 
collective bargaining rights, and the rights of United flight engineers 
to be represented, in ‘and for a craft of United flight engineers exclu- 
sively; the Complaint alleged in substance that plaintiff's rights were 
being destroyed without Due Process of law and in violation of the Act. 
This is an appeal from the granting of appellees’ motions to dismiss. 

The following Statement will first discuss the circumstances giving rise 
to appellant's two principal contentions -- those relating to (1) the 
Due Process clause and (2) the representation provisions of the Act -- 
and then will discuss (3) the orders of the District Court and (4) of 
this Court. 

As the allegations of fact well pleaded in the Complaint must be 
presumed true on this appeal from the granting of motions the allegations 
of the Complaint provide the prime source for the following Statement. 


1. Inasmuch as the Joint Appendix cannot be filed herewith, citations 
to the Complaint (hereinafter “Comp") will be by paragraph only. 


Pee ae 


In any event, as is evident from their nature, the facts relied on are 
| 


not open to dispute, and were not disputed by the parties below. 


I. Procedural Due Process. 


The representation application involved herein was filed on 


August 28, 1959, by appellee Air Line Pilots Association, International 
(hereinafter "ALPA") seeking representation of all United employees who 
were flight deck crew members, i.e., a "craft or class" conbining pilots 
and flight engineers, rather than the existing grouping of flight 
engineers and pilots separately end exclusively. Comp., par. 2. On 
November 16, 1959, the Board, citing its own lack of time, appointed a 
three-man Coumittee whose Chairman was J. Glenn Donaldson (hereinafter 
“Donaldson") of Denver to hear the case. Oomp., par. 13. During one of 
the early sessions before the Committee, the parties and the Committee 
agreed that if the in-flight operations or the training of the United 
flight deck crew members were to be personally viewed or visited by any 
members of the Committee, it could be done properly only upon prior 
notice to all parties, and only if authorized cepmtenncatives of all 
parties should be present. Comp., par. 14. Thus it was in the face of 
this agreement, as well as the requirements of Due Process, that 
Donaldson engaged in the following breach of the minimal standards for 
the conduct of a quasi-judicial fact finder. : 

Without prior notice to the parties, and without appellant's having 
any authorized representative present, Donaldson, on December 12, 1959, 
while a passenger on a regular scheduled United commercial flight from 


Chicago to Denver, accepted an invitation from the Captatn on the flight, 
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and sat in the cockpit of the plane. Comp., par. 14. Committee Chair- 
man Donaldson engaged in observations of the flight deck operations. He 
engaged in discussions of the performance and duties of the pilots and 
the flight engineer. He asked questions; he accepted answers; he engaged 
in discussions with the crew members; naturally, he obtained sensory 
impressions of his own; in effect, he received evidence on the issues of 
the actual in-flight duties and performance of pilots and flight engi- 
neers, their commumity of interest, their role in the developing tech- 
nology of aircraft, and similar and related questions answered in the 
final decision of the Committee. 

According to the affidavit of the flight engineer on that flight, 
Comp., Exh. A., Aff. of McDowell, the in-flight operations were not carried 


on normally. Acting under instructions of the captain, the flight engineer 


did some jobs which were normally the pilots', and permitted the pilots to 


perform some tasks which he routinely performed. In short, the flight was 
“rigged” to present the facts as the Pilots would have liked them to appear. 
Because of this incident, and on the basis of the factual allega- 
tions just summarized, appellant filed a motion that Donaldson should 
disqualify himself at the very next session of the Committee, January 5, 
1960. Comp. Exh. A. Donaldson refused to do so. The other two Com- 
mittee members on their own initiative -- appellant's position was that 
his disqualification was .a matter for Donaldson himself to decide -- 
joined in a statement denying appellant's motion to disqualify. Comp., 
par. 11. The entire Committee found, inter alia, that “both parties were 
represented in the cockpit at all times during the flight,” that is, 


there was a pilot and a flight engineer on duty; and that appellant had 
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taken the position that actual viewing of the aircraft was irrelevant, 
Id. at p. 10. ! 


Donaldson having refused to act, and the Comittee having gratui- 


tously aligned themselves with his misconduct, appellant coved the Board 
to disqualify Donaldson. The Board refused on February 5, 1960, stating 
that "it would seem to make little difference whether the information 
obtained by Mr. Donaldson was obtained at the time of the matte or 
whether he may have obtained similar information long before the hearing 
ever started." Comp., Exh. B, 2. : 

After prolonged hearings, which included trips taken with proper 
notice to the training site and to simulated flight operations, the Com- 
mittee filed its "Findings Upon Investigation" (hereinafter "Report"), on 
January 17, 1961, adjudicating that an election should be held in the 
“craft or class" of all flight deck crew members, destroying the craft of 
flight engineers only. Comp., Exh. C. The Report purported to review 
the technology of the aircraft industry, and the developing duties of 
pilots and flight engineers. One of the vital Committee sigitcees for 
example, was that in-flight repairs are “virtually impossible on jet 
aircraft, and that the duties of the flight engineers had accordingly 
become less mechanic-oriented and more pilot-oriented. Id. at 13, 21. 
The Report discussed the commmity of interest between pilots and flight 
engineers, and their interrelationship in actual flight operations. 

The Complaint in this action alleged that appellant had been de- 
prived of Due Process and its rights under the Act by Donaldson's mis- 
conduct, and that the misconduct had rendered the subsequent pescesdinas 


void. Comp., pars. 14-20, 27. 
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II. “Craft or Class" Limitations of Board Power in Act. 


The facts pertinent here, Comp., pars. 8-10, pp- 3-4, are set out 
in the Affidavit of John J. Oling. This Affidavit recounts the bargain- 
ing history of the United flight engineers, in pars. 6-9. This history 


shows that each and every one of the collective bargaining contracts 


reached was negotiated by a union which represented flight engineers only, 


and was by its temns applicable to the craft of flight engineers solely 
and exclusively. Contracts for such a grouping were executed in 1944 
which marked the beginning of the history, 1946, April, 1949, June, 1949 
(the first with appellant), 1950, 1951, 1952, 1955, and 1958, the most 
recent contract, which remains in effect. Never has there been any con- 
tract reached for any grouping other than flight engineers exclusively; 
never for any combination of "craft or class. " 

There have been a number of prior Board elections involving these 
employees. In each case, the application was for the flight engineers 
unit which had proved effective, even when the applicant was a flight 
engineers’ union which was an ALPA affiliate. Never before has an elec- 
tion been held involving United flight engineers in any other "craft or 
class" but those flight engineers alone. 

That this separation is not unique to United but dominant throughout 
the industry is demonstrated by the data set forth in the Oling Affidavit, 
pars. 10-12, and Comp., par. 9. Eleven out of fifteen airlines using 
aircraft requiring flight engineers, 89% of such aircraft, and 92% of the 
flight engineers in this country, operate under separate collective bar- 


gaining representation for flight engineers. Flight engineers have been 
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required since 1948 by federal aeronautic regulation on all aircraft 


having a certificated take-off weight in excess of 80,000 pounds. 


Separate rather than joint labor representation for flight engineers and 


pilots is the dominant pattern in the industry. 

Appellant's Complaint alleged that the Board had no lawéul authority 
to create any craft or class, under these circumstances, other ‘than the 
craft of flight engineers exclusively. Comp., pars. 10-11. The clearly 
expressed theory of the Complaint was that the Act precluded ant forbade 
the Board from destroying any craft which had been established through 
the particular carrier's employees’ long-established and invariably- 
followed practice, and which reflected the dominant labor ibecg icing 
pattern in the industry. This case, according to the Complaint, was an 
unprecedented, unauthorized departure from the limits imposed and intended 
by the Congress, and a violation of the flight engineers’ rights to be 
represented in a “craft or class" of their own selection, and of 


appellant's right to represent such a craft. 


III. Judgment of District Court. 


The judgment appealed from is one granting defendants* motion to 
dismiss. The District Court, according to its final Order of Mey 3 as 
well as its Memorandum of April 27, 1961, dismissed "the complaint herein 
for lack of jurisdiction and failure to state a claim for relief;" and the 
Court's decision was not "based upon determination of any factual issues 
a | 

In reaching its conclusion, the Court relied on two cases, which it 


cited originally in denying appellant's motion for a temporary restraining 
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order, again in its dismissal memorandum of April 24, 1961, and a third 


time in its Order of May 3, 1961. These cases are Switchman's Union v. 


National Mediation Board, 320 U.S. 297, and United Transport Service 


Employees v. National Mediation Board, 85 U.S. App. D.C. 352, 179 F. 2d 
446 (hereinafter, respectively, "Switchmen's Union," and "United Transport.” 


IV. Orders of This Court 


On May 3, 1961, this appeal was filed, together with a motion for 
stay of the Board's certification. The motion was argued on May 18, 1961. 
On the following day, this Court handed down the Order denying appellant's 


motion, and sua sponte establishing expedited schedules for briefing. 


CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 


Po a th 


Constitution of the United States, Amendment V: 


"No person shall * * * be deprived of life, liberty, or property, 
without due process of law * * *," 


Railway Labor Act, Section 2, Fourth: 


"Employees shall ‘have the right to organize and bargain collectively 
through representatives of their own choosing. The majority of any 
craft or class of employees shall have the right to determine who 
shall be the representative of the craft or class for the purpose 
of this Act." 


Ratlway Labor Act, Section 2, Ninth: 


“Tf any dispute shall arise among a carrier's employees as to who 
are the representative of such employees designated and authorized 
in accordance with the requirements of this chapter, it shall be 
the duty of the Mediation Board, upon request of either party to 
the dispute, to investigate such dispute and to certify to both 
parties, in writing, within thirty days after the receipt of the 


invocation of its services, the name or names of the individuals 

or organizations that have been designated and authorized to 
represent the employees involved in the dispute, and certify the 
game to the carrier, Upon receipt of such certification the 
carrier shall treat with the representative so certified as the 
representative of the craft or class for the purposes of this 
chapter. In such an investigation, the Mediation Board shall be 
authorized to take a secret ballot of the employees involved, or 

to utilize any other appropriate method of ascertaining the names 
of their duly designated and authorized representatives in such 
manner as shall insure the choice of representatives by the employees . 
without interference, influence, or coercion exercised by the carrier. 
In the conduct of any election for the purposes herein indicated the 
Board shall designate who may participate in the election and estab- 
lish the rules to govern the election, or may appoint a ‘committee of 
three neutral persons who after hearing shall within ten days 
designate the employees who may participate in the election. The 
Board shall have access to and have power to make copies of the 
books and records of the carriers to obtain and utilize ‘such 
information as may be deemed necessary by it to carry out the 
purposes and provisions of this paragraph." 


STATEMENT OF POINTS 


1. The District Court had jurisdiction over this cause, and erred 
in dismissing the complaint for lack of jurisdiction as to the claim that 
appellant was deprived of Due Process in the procedure followed, as to 
the claim thet appellant was deprived of its legal rights by administra 
tive action taken in violation of the plain requirements and clear 


limitations and prohibitions contained in the Railway Labor Act, 45 U.S.C. 


§ 151 et seq., and as to each and all the claims stated in appellant's 


complaint. 
2. The District Court erred in not deciding that any action by 
appellees in implementation of the Committee Findings involved herein 


would be void, as a matter of law, and must be enjoined, as based on 


violation of appellant's Constitutional and statutory right to a fair 
and impartial hearing. 

3. The District Court erred in not deciding that any action by 
appellees in implementation of the Coumittee Findings involved herein 
would be void, as a matter of law, must be enjoined, as in violation of 
the plain limitations upon the authority of the National Mediation Board 
and the clear statutory prohibition of the action involved herein. 

4, The District Court erred in granting the motion of Richard L. 
Keller, et al., to intervene, for said motion could not legally be 
granted within the Court's discretion or authority. 

5. The District Court erred in the memoranda it entered, the deci- 
sions it made, and the other actions it took, regarding the motions for a 
temporary restraining order and for a preliminary injunction. 

6. The District Court erred in granting the appellees’ motion to 
dismiss and in granting judgment for appellees. 

7. The District Court erred in failing to grant the relief re- 
quested in the motions originally filed by appellant, and in not granting 


judgment for appellant. 


SUMMARY OF ARGUMENT 


I. The Court below clearly erred in holding that it lacked juris- 


diction over the claim that appellant's Constitutional rights had been 


violated, Both cases relied on for this judgment, Switchmen's Union and 


United Transport feil to support it for the former put Constitutional 
issues to one side, and the latter affirmatively required judicial review 


of allegations involving Constitutional violations, The complaint in 
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this case clearly states a Constitutional claim of deprivation of that 
fair “hearing" required by the Due Process Clause, as well as. the plain 
text of the Act, primarily because the Chairman of the three-man Com- 
mittee of neutrals engaged in the misconduct of privately obtaining 
evidence, without the knowledge or participation of appellant, on 
issues crucial to the ultimate decision. : 

Il. Reaching the Due Process issue, this Court must hold that 
appellant's rights were indeed violated, so that the administrative 
action resulting from the unfair procedure must be vitiated. | There is 
no factual dispute; the private investigation did take piece! and the 
Committee and the Board refused to do anything about it or concede that 
there might be impropriety in such private investigation by the adminis- 
trative adjudicator. | 


This is the first case in which the Committee method provided 


by the Act has ever been used. It is thus the first case under the Act 


in which a "hearing" was required. 

Carter v. Kubler, 320 U.S. 243, is the definitive Supreme Court 
statement on the gravity of such private investigation when the appli- 
cable statute requires a "hearing." This case on such inveskigation 
cannot be sustained. Other authority also requires that such action 
must be set aside. While the law thus holds that actual prejudice need 
not be shown, there was actual prejudice in this case. The essense of 
the ultimate decision reflects issues and opinions involved ite the pri- 
vate investigation. The private viewing was, after all, the first impres- 
sion obtained by any of the fact-finders as to the functions and in-flight 
roles of these two crafts, pilots and flight engineers, and was the only 
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viewing on a regularly scheduled commercial flight. There is no way of 
being reasonably certain the private viewing did not affect or dictate 
the result, for the evidence there obtained has not been recorded or 
described. 

III. The District Court clearly erred in holding it lacked juris- 
diction over the claim that the Board had exceeded its statutory authority 
in destroying a craft, United flight engineers, which had a substantial 
history as the only effective grouping in which these employees had en- 
joyed collective bargaining rights, and the craft which reflected the 
dominant bargaining pattern in the industry. Leedom v. Kyne, 358 U.S. 
184, is directly in point in establishing jurisdiction in equity; it is 
not to be distinguished on the ground that a statutory prohibition was in- 
volved, for Congress, by adopting the words “craft or class" meant to incor- 


porate the labor usage of those words and to prohibit the Board from destroy- 


ing bargaining groupings which. were. long established and were dominant in the 


industry. Switchmen's Union may stand for lack of jurisdiction to review 
a Board determination within the Board's administrative power. But the 
law is clear that there is jurisdiction over the claim that the Board has 
acted outside its statutory authority and has arrogating powers withheld 
by the Congress. 

Iv. Reaching the statutory issue, this Court must hold that the 
Board did indeed violate the Act, so that the administrative action re- 
sulting from the arrogation of authority never granted by Congress must 
be vitiated. The Act defines the employees involved, and not the Board, 


as the arbiters of the craft in which they will enjoy bargaining rights, 
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if the employees have enjoyed a substantial history of bargaining in the 


particular craft and the craft reflects the dominant pattern in! the 
industry. This is the policy as well as the provision of the Ast. Fur- 
ther, the consistent administrative application of the Act is to the 
identical effect. Never before has the Board destroyed a craft so long 
established and so dominant in the industry. The Board cannot be sus- 


tained in this case. 


ARGUMENT 


THE DISTRICT COURT. HAD JURISDICTION OVER THIS CAUSE, AND COULD NOT 
VALIDLY HAVE ADJUDGED THAT IT LACKED JURISDICTION, BECAUSE OF THE 
ALLEGATIONS IN THE COMPLAINT OF DENIAL OF PROCEDURAL DUE PROCESS 
REQUIRED BY THE FEDERAL CONSTITUTION. 

A, The Cases Cited By The District Court, As Well As The Other 

Applicable Authority, Offer No Support For The Dismissal Of 

This Complaint, But Require The Court To Decide All Constitu- 

tional Issues Presented. 

The District Court's reliance on Switchmen's Union and United 
Transport is clearly erroneous; neither decision precludes judicial re- 
view as to Due Process issues. Indeed, both make clear that the Court 
must exercise jurisdiction in cases arising under the Act which involve 
Constitutional issues. 

"All constitutional questions aside," the Supreme Court said in 
Switchmen's Union, 320 U.S. at 301 (emphasis added), “it is for Congress 


to determine how the rights which it creates shall be enforced." As the 


scope of the Court's consideration was defined at the very outset to ex~ 


clude Constitutional questions, none of the ensuing discussion and deci- 
sion could conceivably have any impact upon a case where significant 
Constitutional issues are raised. 

How far the Supreme Court was from considering the issue posed in 
this case can be seen from its reliance, in discussing "the pattern of this 
Act" which was the foundation for the decision, on the consideration that 


‘While the Mediation Board is given specified powers in the conduct of 
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elections, there is no requirement as to hearings." 320 U.S. at 304. 


There was no requirement as to hearings in Switchmen's Union and every 
case prior to this one, for the Board itself made the craft determination. 
This is the very first case in which a Committee made the determination; 
and for a Committee, there is a requirement for hearings, as will be more 
fully discussed below. The rationale of Switchmen's Union points to the 
affirmation of jurisdiction in a case where a hearing is required by the 
Act and Constitutional questions are raised. 

Precisely this analysis of Switchmen's Union was the foundation 
for the decision in United Transport. There this Court stated that in 
Switchmen's Union 

"The Supreme Court held that Congress has given to the Board 
exclusive and final jurisdiction over proceedings under Sec- 
tion 2 Ninth and has provided, apart from constitutional | 

questions, no method of review of the Board's action * * *," 
(85 U.S. App. D.C. at 355, 179 F.2d at 449; emphasis added.) 

The very structure of this Court's opinion in United. Transport 
dispels any possible doubt that its holding as to jurisdiction was that 
the District Court must decide any claim of deprivation of Constitutional 
right. For the organization of that opinion is unmistakably divided into 
Constitutional and non-Constitutional issues. The transition between the 
two was thus expressed (85 U.S. App. D.C. at 358, 179 F.2d at 4523 
emphasis added): 

"Constitutional questions aside, therefore, the motions to dis- 
miss on the ground of lack of jurisdiction of the District Court 
to entertain in the action of the appellants should have been 
granted. 

"Tn view, however, of the reservation of the Supreme Court in the 
Switchmen's Union case in respect of constitutional questions, it 


is necessary to decide whether or not the aldegations of the appel- 
lants' complaint stated a cause of action for invasion of their 


constitutional rights." 
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In its discussion of the Constitutional issues, this Court 


called attention to the omission of any requirement "for notice and hear- 


ing before Board action" and quoted the portion of the Switchmen's Union 


opinion, noted above, which likewise relies on the absense of a require- 
ment of hearing for Board action. 85 U.S. App. D.C. at 359, 179 F.2d at 
453. The Court certainly did not have before it any case where 2 hearing 
was required by the Act and the Constitution; this is the first such case. 

United Transport affirmatively and expressly holds that all Con- 
stitutional issues must be decided in cases arising under the Act. That 
holding, made in a case where a hearing was not required, is a fortiori 
dispositive of this case where a hearing is required and there was no 
"hearing" within the meaning of the Constitution and the Act. Far from 
supporting an abnegation of judicial power, as the District Court supposed, 
United Transport declares that jurisdiction exists over Constitutional 
issues and demands that jurisdiction be exercised. 

That the decision below is clearly based on an utterly erroneous 
application of United Transport is disclosed by the transcript of the May 3 
argument, which has been transmitted to this Court as a supplementary 
record. The District Court expressly relied on that portion of United 
Transport which rested on the absence of a ""requirement as to hearings’. 
But first and foremost, this is a case, and the first case, where a hearing 
in craft or class determination was required. The Act expressly includes 
the word "hearing" when the determination is to be made not by the Board 
but by a Committee; and it was a Committee, and not theBoard, which made 
the determination in this unprecedented case. The District Court could 


hardly make a clearer error than to rely upon the lack of statutory 
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requirement for hearings in a case where the statute plainly does require 
a hearing. The District Court was obviously mistaken in holding that the 
claim of no fair “hearing” here was not a substantial Constitutional issue; 
and thus in holding that it lacked jurisdiction. : 

Not only United Transport, but decisions under the National 
Labor Relations Act, require a District Court to adjudicate a claim of 
unfair procedure or other Constitutional issue. While these cases arise 
in a wholly different statutory context, the issues of judicial review are 
sufficiently similar to offer some guidance for this case. The ultimate 
question is identical, whether a Court may review administrative decisions 
in labor organization representation cases, not open to jodicial review as 
a general matter, when Constitutional issues (or issues as to the agency's 
exceeding its statutory authority, discussed in III below) are presented. 
"Ordinarily" National Labor Relations Board representation determinations 


are reviewable only within the special statutory review provided for un- 


fair labor practice proceedings; "To obtain review of such a determination 


in an original equity suit in the District Court, ‘there must be a showing 
“of unlawful action by the Board and resulting injury * * * by way of de- 
parture from statutory requirements or from those of due process."'" 
Leedom v.- International Brotherhood of Elec. Wkrs., 107 U.S. App. D.C. 

357, 359, 278 F.2d 237, 239, citing DePratter v. Farmer, 98 U.S. App. D.C. 
74, 76, 232 F.2d 74, 76, quoting from Inland Empire District Council v. 
Millis, 325 U.S. 697. The District Court obviously has jurisdiction, and 
must exercise it, to determine whether the instant complaint dans a suffi- 
cient showing of unlawful action by the Board and resulting injury by way 
of departure from Due Process requirements. 
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Similarly instructive are recent decisions of the Court of 
Appeals for the Second Circuit citing with approval Fay v. Douds, 2 Cir., 
172 F.2d 720, as "holding that if a plaintiff advances a claim of denial 
of constitutional rights, in that case a denial of procedural due process, 
and the claim is "not transparently frivolous’ the District Court should 
hear the case." McLeod v. Local 476, Industrial Workers, 2 Cir. 47 LRRM 
2761, 2763; Local 1545, United Bro. of Carpenters, Etc. v- Vincent, 2 Cir., 
289 F.2d 127, 130. 

With Chief Judge Learned Hand writing the opinion the pertinent 


discussion in Fay v. Douds was as follows (172 F.2d at 721; footnotes 


omitted): 


"The first question is as to the jurisdiction of the District 
Court which the defendant disputes, invoking our decision in 
Fitzgerald v. Douds. /2 Cir., 167 F.2d 714/ We there held 
that, since the only review of a ‘certification’ proceeding 
under 8 9 was as an incident to a petition to review an order 
of the Board under 8.10, the remedy so created was exclusive; 
although we recognized that the result might be otherwise, if 

a constitutional question were raised. The plaintiff at bar 
does raise such a question; he asserts that the Local has a 
‘property’ right in the maintenance of its position as exclu- 
sive bargaining agent, and that this was substantially invaded 
by denying its privilege of a hearing upon the ‘investigation’ 
preparatory to deciding whether an election should be called. 

if this assertion of constitutional right is not transparently 
frivolous, it gave the District Court jurisdiction; and, having 
once acquired jurisdiction, the court might, and should, dispose 
of all other questions which arose, even though they would not 
have been independently justiciable. Although, as will appear, 
we do not think that the Local was denied any constitutional 
right, we do think that its contention is not so plainly un- 
tenable that the District Court might not proceed to decide the 
other issues involved. The Local's interest in remaining the 
exclusive bargaining agent was of great importance to it, and 
to dispense with the ‘investigation’ on the outcome of which 
depended the calling of an election, would imperil its position, 
even though it could not be ‘certified’ upon an election. To 
do this without any hearing can plausibly be thought to be a 
denial of due process of law. We come therefore to the merits." 
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The District Court evidenced no awareness of any of these con- 
trolling decisions which required it to exercise jurisdiction over this 


case. 


B. The Complaint Poses Constitutional Issues. 


1. The complaint clearly states a valid claim of depriva- 
tion of a fair and impartial "hearing" within the 


standards of the Due Process Clause. 
Paragraph 27 of the Complaint in terms alleges that “the Com- 
mittee and the Board deprived petitioner [sic of procedural due process 
* * * in violation of * * * the Constitution" by virtue of the allegations 
of paragraphs 14-20. Paragraph 14 at the outset relies on the Constitution, 
and goes on to recite the facts as to the unauthorized and unannounced 
viewing of the cockpit operation by Donaldson on December 12, 1959. The 
subsequent paragraphs detail the timely and continuing objections made by 
plaintiff to "this misconduct which deprived it of due aronaae and rendercd 
subsequent proceedings void," par. 19; and attach the Motion filed by 
plaintiff because of Donaldson's misconduct, and the ensuing Order of 
denial by the Board. Comp., Exhs. A, B. This is surely sufficient state- 
ment of a claim of deprivation of Due Process and Constitatiodal right to 
withstand a motion to dismiss. : 
2. Unlike every other plaintiff in a representation case 
arising under the Act, appellant had a right to a “hearing;" 
and thus cannot be deprived of its life and property with- 


out a heari in compliance with the procedural require- 


ments of the Due Process Clause. 
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In this case, for the very first time, the Board made use of the 
alternative statutory procedure which requires hearing. In every repre- 
sentation dispute under the Act other than this one, the Board has itself 
resolved the dispute, and when the Board itself acts, its action under the 
statute is “to investigate." But under the alternative procedure estab- 
lised by Section 2, Ninth, of the Act, p.- 8, supra, the Board "may appoint 
a committee of three neutral persons who after hearing shall within ten 
days designate the employees who may participate in the election." 
(Emphasis added.) 

Manifestly, an investigation is different from a hearing. The 


distinction was drawn as follows by this Court in Jordan v. American 


a 


Eagle Fire Ins. Co., 83 U.S. App. D.C. 192, 196, 169 F.2d 281, 285 (foot- 


notes omitted): 
"% quasi-judicial hearing, at which opposing parties present 
their claims and evidence and have their controversies deter- 
mined, is not an ‘investigation’, and a requirement that there 
be an investigation carries with it no comand that a quasi- 
judicial hearing be conducted. This statute is not like those 
which contain legislative mandates for *hearings' * * *." 

When the legislative mandate does provide for "hearing," the 
agency must conform thereto or its actions are necessarily void. It merits 
reiteration that this Act shows the word "hearing" -- and thus the concept 
of fair procedure -- on its face, for actions by a Committee. 

The legislative history demonstrates, further, that the addition 
of the Committee alternative and of the "hearing" requirement was no mean- 
ingless, unthinking legislative accident or caprice which might now be 
derogated or disregarded judicially. To the contrary, this statutory 


language reflects a deliberate Congressional decision to accept and adopt 
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suggestions made at the Congressional hearings. Originally the bills 
which culminatedin the 1934 emendments adding Section 2, Ninth, : inter alia, 
provided only for Board determination by investigation. 2 the Committee 
idea was originated by Samuel E. Winslow, then Chairman of the Ue Ss. 
Board of Mediation, the administrative predecessor of the Board, who 
urged first that the Board be authorized to appoint such a Coumittee in 
its discretion, then that this procedure apply in all cases, io order to 
liberate the Board from pressures which might impinge upon the Board's 
effectively fulfilling the disputes mediation function it had teen exere= 
cising. : The idea that the Committee be required to provide a "hearing" 
for the parties was put forward by George Harrison, the spokespan for the 
railroad labor unions. ‘i The Congressional decision to accept. these par- 
ticular suggestions and incorporate them into the enacted law was a know- 


ing and deliberate legislative choice. 


It is not difficult to understand the purpose of these suger 


gestions and of Congress in acting on them. Congress might well permit 
procedural short-cuts in ordinary cases where the Board did not consider 
itself under unique pressures and was itself making the decision with what- 


ever expertise it had mustered. But the parties should be afforded a 


hearing" with the full quasi-judicial, Due Process protections that word 


2. $.3266, and H.R. 9861, 73rd Cong., 2nd Sess. 

3. Hearings Before the Senate Comittee on Interstate Commerce on 
$.3266, 73rd Cong., 2nd Sess. 134-135; Hearings Before the House 
Committee on Interstate and Foreign Commerce on H.R. 7650, 73rd 
Cong., 2d Sess. 72, See Switchmen's Union, 320 U.S. at 302-303. 
Hearings Before the House Committee on Interstate and Foreign 
Coumerce on H.R. 7650, 73rd Cong., 2d Sess. 77-78, 93-94 (1934). 


necessarily entails, in the extraordinary case where the Board assigned 
its powers to an ad hoc committee of outsiders. In such a case Congress 


certainly intended the word "hearing" to bear some meaning; and that mean- 


ing certainly would include decision strictly upon record evidence only, 


and invalidation of any decision flowing from a proceeding in which a fact- 
finder had engaged in private investigation of pertinent facts without 
notice to the parties. 

Congress could not possibly have intended to sanction decisions 
by a Committee based upon presumed expertise and private mediatory of in- 
vestigatory efforts, for precisely such procedures were evidently intended 
to be sanctioned by the Board itself. The absence of the word “hearing” 
for the Board procedural route is as significant as its presence for the 
Committee alternative. It cannot possibly be contended that Congress in- 
tended the same procedural latitude to be applied to both. And latitude in 
gaining information, in proceeding off the record, in deciding upon what- 
ever instincts might move an expert: These were of the essence of what 
Congress permitted the Board -- a Mediation Board -- to do. Then ineluc- 
tably these procedures are of the essence of what Congress did not permit 
a Comittee to do. The adjudicator’s misconduct here was thus in the 
teeth of the statute and the consequent administrative action must be 
vitiated. 

C. The Board and The Committee Purported to Afford Plaintiff a 

Fair Hearing; And This Court Has Jurisdiction to Require 

Agencies to Conform to Their Own Rules and Standards. 

At the time of the “hearing" both the Committee and the Board 


in effect acknowledged the validity of the foregoing discussion. They 
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apparently aimed at giving appellant a hearing which would be fair, in 
accordance with Due Process. | 

The Committee plainly considered itself bound to the full pro=- 
cedural requirements of a quasi-judicial hearing. Beyond question, it 
purported to give such a hearing to the parties. It took evidence on the 
record; it permitted cross-examination; in sum, it attempted ts observe 
the procedural rules generally associated with adversary, adjudicative, 
quasi-judicial administrative proceedings. When it was faced with appel- 
lant's motion to disqualify Donaldson, it assumed that appellait was 


entitled to a fair hearing, to Due Process. 


The Board, in turn, in ruling on appellant's motion to dis- 


qualify Donaldson, did not deny that motion sumarily on the ground that 
appellant was not entitled to Due Process or that "hearing" meant whatever 
the Committee or the Board would say it meant. Quite the reverse. The 
Board discussed the merits on the assumption that appellant was indeed 
entitled to Due Process and to a genuine "hearing." In its order, the 
Board in so many words expressed its expectation and requirenent that "the 
Committee will discharge its duty as requested by this Board in a fair and 
impartial manner." Comp., Exh. B. Whether this requirement of fairness 
and impartiality was presented by the Board as its own gratuitous gesture, 
or as the imperative standard of statute, it plainly was the rule and 
standard the Board openly declared was applicable in this case. 

Appellant is, therefore, entitled to have the Board's own require- 
ments enforced in this case -- whether or not the Board was reared to 


adopt these rules and standards under the Act. Where it is even 
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“gratuitously decided" by an agency to add certain specifications or 
safeguards not otherwise required by law in a particular case, the ad- 
ministrative action is reviewable to insure conformity with the aug- 


mented, more exacting rules and standards self-imposed by the agency. 


Vitarelli v. Seaton, 359 U.S. 535, 539; Service v. Dulles, 354 U.S. 


363; Accardi v. Shaughnessy, 347 U.S. 260. 


THE DISTRICT COURT SHOULD HAVE DECIDED THAT DUE PROCESS REQ JUTRE = 
MENTS WERE PLATNLY VIOLATED SO THAT NO FURTHER ADMINISTRATIVE 


NO es eee» 


ee eee 


ACTION MAY VALIDLY BE TAKEN HERE; AND THIS COURT SHOULD ENJOIN 


ANY FURTHER ADMINISTRATIVE ACTIONS. 


A. The Undisputed Facts Demonstrate That There Was Personal 


Investigation By The Fact-Finder Without Notice To The 


Parties and Without Their Authorized Representative Present; 
and That The Committee and the Board Refused To Take Any 
Action When This Misconduct Violative of Due Process Was 


Called To Their Attention. 


The facts alleged in the complaint to support the claim of de- 
privation of Constitutional Due Process Rights are obviously and admittedly 
true. The obviously authentic documents acreches to the complaint set 
forth precisely the factual allegations made by appellant at the time of 
its motion to disqualify, and the reactions and decisions of the Com- 
mittee and the Board. There was, is, and can be, no denial of the per- 
tinent facts: the facts as to what Donaldson did on December , 1959; 
the view of those facts which the Committee and the Board, respectively, 
either assumed or found when each acted on plaintiff's motion to dis- 


qualify Donaldson; and the facts as to the administrative actions taken. 


The disputation of appellees in the Court below and in this 
| 


5 
Court were not addressed to the facts as such, but to the legal conclu- 


sions which must be draw from those facts. Appellees" positions, in 
their various verbalizations, boil down to the contention that appellant 
was not prejudiced. Accordingly, we turn now to the demonstration that 
appellant was prejudiced in law because of the admitted and undeniable per- 


sonal investigation of pertinent and and decisive facts dehors the record. 


B. This Court Must, As A Matter of Law, Conclude That The Pro- 
cedural Irregularity So Prejudiced llant and rived It 


of Its Due Process Rights As To Require Invalidiation of 


This Administrative Action. 


1 Carter v. Kubler, 320 U.S. 243, is directly in point and 


requires reversal of the judgment below. 


Carter v. Kubler, 320 U.S. 243, is, we believe, most persuasive 
and pertinent, in an analogous statutory and factual context, as to the 
seriousness of the necessary legal consequences when a fact-finder under- 
takes a personal investigation despite a statutory requirement of “hearing.” 
The case involved the conduct of a conciliation commissioner appointed by 
the District Court to reappraise certain farm property for redemption pur- 
poses under the Bankruptcy Act. The commissioner held a hearing; but he 
5. The Pilots have filed an affidavit contesting only whether the 

December 9 flight was "rigged." This is very late in the date for 
that assertion; that Captain was present at the "hearing" on 
January 5, 1960, when the flight was discussed, and said nothing. 
More important, the only facts which are decisive here are those 
facts which are alleged by appellant in moving to disqualify 


Donaldson because these facts were assumed to be true by the Con- 
mittee when they ruled on the motion. 
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also made a personal investigation of the property. Petitioner requested 
the District Court to reduce the valuation, inter alia, becined of this 
personal investigation. Making no use of or reference to the personal 
investigation, the District Court independently reconsidered the record 
and reduced the appraisal of the property. The Court of Appeals for the 
Sixth Circuit affirmed. Certiorari was granted "limited to the question 
of the propriety of the commissioner's personal investigation * **," 
320 U.S. at 246. | 

This question, the identical one posed on this record, the 


Supreme Court answered in terms which justify no doubt as to the legal 


principles here applicable. What the Court said is applicable to all hear- 


ings required by statute; it is certainly as applicable to the Railway 
Labor Act as to the Bankruptcy Act, except that "Committee," the one-step, 
non-reviewable forum, is to be read in the instant context for both "judge" 
and "commissioner" in the following quotation (320 U.S. at 246): 


“The statute confers no authority on either the judge of the 
commissioner to act personally as an appraiser or to conduct 
his own factual inquiry absent the knowledge and consent of the 
parties to the hearing. The valuation must thus be determined 
solely from the evidence adduced at the hearing and the use of 
evidence obtained in any other manner is improper." 


"Moreover," said the Court, in a holding governing the instant 
case, where "a hearing" is held under the statute, the statute (Id. at 247; 
emphasis added) 


“necessarily guarantees that it shall be a fair and full hearing. 
The basic elements of such a hearing include the right of each party 
to be apprized of all the evidence upon which a factual adjudication 
. rests, plus the right to examine, explain or rebut all such evi- 
dence. Tested by that standard, the personal investigation by the 
conciliation coumissioner cannot be justified. It was apparently 
made without petitioner's knowledge or consent and no opportunity 
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was accorded petitioner to examine or rebut the evidence obtained 
in the course of such investigation. The use of this evidence was 
therefore inconsistent with the right to a fair and full hearing." 
The Court nevertheless affirmed, holding that the “{rregularity" 
of the personal investigation "appears to have been cured" by the District 
Court's independent review. Ibid. But the Court unambiguously specified 


that the complete and independent review by the District Court itself was 


the basis for holding that the defect had been cured and that the District 


Court judgment could stand. "Had the District Court done no more than sum- 
marily affirm and adopt without change the commissioner’s finding," the 
Court held, "the defect upon which that finding rested would not have been 
cured and petitioner would have been deprived of the fair hearing to which 
he was entitled." Id, at 248. 

Here, the "defect" of Mr. Donaldson's personal investigation has 
definitely not been cured; for the Board did no more than adopt without 
change the Committee's findings. There was no independent review by the 
Board. A fortiori, there was none sufficient to support any conclusion 
that appellant was accorded the "hearing" to which it was entitled. 

The Supreme'Court pointed out that if there were any chance that 
the District Court had relied on the personal investigation, the District 
Court would have been reversed. 

"Since none of the evidence procured by the commissioner through 
his personal investigation was included in the record certified to 
the judge, it cannot be said that the judge's $20,000 valuation 
was in any way grounded on such improper evidence." Ibid. 
(emphasis added) 

In other words, any possibility that the personal investigation 
could have influenced the outcome would have required overturning the 
District Court's judgment. In this case, it cannot be said that the 
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Committee Report was certainly in no way grounded upon the personal 
investigation. Quite the opposite, that Report reveals on its face that 
the matters covered by the personal investigation were of crucial impor- 
tance (Comp., Exh. C); so that the investigation would appear inevitably 
to have been pertinent to the result. ; 

Certiorari was granted in Carter v. Kubler because of the con- 
flict asserted between the Court of Appeals decisions in that case and 
that in Moser v. Mortgage Guarantee Co., 9 Cir., 123 F.2d 423. 320 U.S. 
at 246. The Supreme Court obviously meant to approve the Moser decision; 
Moser is cited for virtually every proposition above quoted. 320 U.S. at 
246, 247, 248. In Moser, the commissioner made a personal visit and talked 
to other landowners in the area, 123 F.2d at 424, inescapably analogous to 
Donaldson's sitting in the cockpit and seeking information fron that cock- 
pit crew. The Judge approved and confirmed the commissioner's conclusion 
without taking further evidence, ibid, contrary to what the District Court 
did in Carter v. Kubler, but precisely what the Board did here to the 


Committee Report. 


The Court of Appeals "reversed, annuled and set aside" the order 


of the District Court. 123 F.2d at 425. What the commissioner did, said 
the Court, was to conduct "investigations and evidence taking of his own 
outside the hearing and without the knowledge of the parties to the hear- 
ing." Ibid. Precisely what was done here; and the conclusion acee be 
identical. "In short, the commissioner departed from the ateruce in a very 
material and prejudicial manner." Ibid. (emphasis added). | 

The Court recognized that there might have been proper basis in 
the record for the decision reached. "This does not cure the exeoes i it 
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held, "for the simple reason that the evidence is not all one way." Ibid. 
Of course, that is true here, as the Commiteee Report indicates. The vice 
of personal investigation which vitiates the proceeding is that the pre- 
cise extent to which it has prejudiced and mind of the fact-finder cannot 
be precisely gauged. 

The Court expressed this as follows (123 F.2d at 425; emphasis 
added), and, again, the principle must be applied on the facts at bar: 

‘What influence the evidence taken outside the hearing, proper or 
improper, may have had upon the conclusion reached by the com- 
missioner * * * can never be Imown." 

The Carter and Moser decisions, binding and persuasive in their 
own force and reasoning, have been consistently followed. They were cited, 
for example, in United States v- Dillman, 5 Cir., 146 F.2d 572, where the 
Court set aside a condemnation award because the District Court had per- 
sonally visited the lands involved and had interviewed the commissioners 
who had appraised the ‘property. The award could not be sustained, the 
Court said, because "It leaves to speculation and conjecture just how much 
his decision was influenced by this interview with the commissioners." 

Id. at 575. There is uncertainty here also as to how much the judgment of 
Donaldson and his colleagues was affected by his interview with the cock- 


pit personnel on the December 12 flight. Further, the Supreme Court has 


cited Carter v. Kubler with approbation as recently as 1959. Greene v- 


McElroy, 360 U.S. 474, 497. 
Carter v. Kubler appears dispositive of the issue of the gravity 
of personal investigation by an official fact-finder, and the legal neces- 


sity for invalidating any official action taken based thereon. On the 
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strength of that Supreme Court decision alone, the judgment below would 


have to be reversed. 


2. Other authority establishes that such misconduct vitiates 


. the proceeding. 


The Board denied appellant's motion to disquality Dodsidson: 
squarely on the ground it could make no difference whether Donald had ace 
quired his information strictly within the "hearing"; or before it or even 
outside it. Exh. B. "Since 1406, however, if not before, the use of the 
judge's private information in this manner has been improper * * * anonymous 
case in Y.B. 7 Hen. IV, £. 41, pl. 5 (1406)." Morgan, Judicial Notice. 

57 Harv. L. Rev. 269, 274-5, n. 7. : 


"It is elementary that a judge should not decide an issue upon per- 
sonal knowledge of facts outside the record or upon information 
received upon personal investigation." Central Hanover Bank and 
Trust Co-.v. Eisner, 276 N.Y. 121, 125, 11 N.E. 2d 561, 563.0 

"So fraught with possible injustice and peril to the rights of a 
party is the conduct of a judge in conducting a private and extra- 
judicial investigation on a matter pending before him that courts 
have invariably held it to be reversible error where it may have 
partially influenced decision or judgment. It is held, in all cases, 
a_judge must _not privately seek information as to a fact pending be- 
fore him for decision. Statements so received are not legitimate 
evidence." Gordon v. United States, 6th Cir. 178 F.2d 896, 901, 
cert. denied, 339 U.S. 935. (Emphasis added) 


It is not the fact of the adjudicator's viewing the premises, but 
his doing so privately -- without notice to the parties; without the pres- 


ence of authorized representatives of the parties -- that destroys the 


6. See also, e.g., Fox v. State, 9 Ga. 373; Petition of Duarte, 331 Mass. 
747, 122 N.E.2d 890; People v. Dow, N.Y. App. Div., 3 App. Div. 2d 
979 (#15), 162 N.¥.S.2d 960; Gibson v. Von Glahn Hotel Co., N.Y. App. 
Div., 185 N.Y.S. 154. 
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standing of the proceedings. Under adequate procedural safeguards a judge 
may view the premises. "As a prerequisite, however, to an autoptic view, 
the judge, as a matter of judicial propriety, should notify the parties 
and give them an opportunity to be present." Briggs v. Chicago Great West- 
ern Railway Co., 243 Minn. 566, 68 N.W. 2d 870, 872. 

To permit the trier of fact to bring his own knowledge to the 
case is in effect to make him a witness. And "It is, of course, improper 
for a judge to assume the role of a witness * * *." Glasser _v. United 
States, 315 U.S. 60, 82. See also, e.g-, Quercia v- United States, 289 U.S. 
466, 470; United States v. Woods, 2 Cir., 252 F.2d 334, 336. 


Nor is it any answer to say that Donaldson did his best in good 


faith to eradicate from his mind what he saw and heard during his ex parte 


viewing of the premises. "A judge has not such control over his mental 
faculties that he can definitely determine whether or not inadmissible evi- 
dence he has heard will affect his mind in making his decision." Kovacs v- 
Szentes, 130 Conn. 229; 33 A.2d 124, 125. “A trial judge must necessarily, 
to some extent, be inflvenced by what was revealed upon his inspection of 
the premises. Therefore, an unauthorized view of the premises by a trial 
judge is ground for reversible error." Richardson, Law of Evidence 73 (1936). 

For precisely this reason the Supreme Court invalidated criminal 
trials conducted by the Judge who had conducted the “one man grand-jury pro- 
ceedings." “As a practical matter," the Court said, "it is difficult if 
not impossible for a judge to free himself from the influence of what took 
place in his ‘grand-jury’ secret session. His recollection of that is likely 
to weigh far more heavily with him than any testimony given in the open 
hearings." In Re Murchison, 349 U.S, 133, 138. 
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The rule against investigation by the adjudicator previous to or 
independent of the hearing is a rule going to the heart of all fair proce- 
dures; not only judicial proceedings. In an administrative hearing, the 
"reception of evidence, out of the presence of plaintiffs and without 
notice to them or their attorneys, if proved, deprived plaintiffs of a 
fair hearing, in violation of due process under the 5th amendment to the 
constitution of the United States * * *." Brown-Pacific Maxon Company ve 
Toner, 7 Cir., 255 F.2d 611, 617. 

The identical principle is involved in the revulsion against 
the toleration of ex parte contacts by administrative cgencing. Such 
practices in recent years have been the target of Ciguserteiat investi- 
gation, as well as suggestions for remedial action. See, Hess Note, 

Ex Parte Contacts With the Federal Communications Commission, 2B Harv. 
L. Rev. 1178. : 

Because such contacts violate “basic fairness," this Court 
said, in Sangamon Valley Television Corp. v. United States, 106 U.S. App. 
D.C. 30, 33, 269 F.2d 221, 224, “the private approaches to the members 
of the Committion vitiated its action and the proceeding must be reopened." 
There is no difference whatever in principle, and in necessary legal 
effect, between any such contacts. If they are wrong for the Federal 
Communications Commission, they are wrong wherever a "hearing" is required; 


and if they invalidate a Commission ruling they must invalidate the 


Report of this Committee. See also Massachusetts Bay Telecaste TS, Vv. 
F.C.C., 104 U.S. App. D.C, 226, 261 F.2d 55. 


This Committee accepted ex parte contacts not alone in the form 
of the discussion and rigged demonstration with Donaldson on his 
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December 12 flight. In ‘addition, according to allegations which are 
assumed to be true upon a motion to dismiss, the Committee read letters 
sent to it, evidently on the instigation of ALPA, dealing with the is- 

sues before it. Comp., par. 20, p- 7. This also deprived appellant of 
its right to know and to meet all the materials against its, position which 
were addressed to and read by the Committee. Even apart from the Donaldson 
flight, this would support the striking down of the Committee Report. Cf. 
United Air Lines, Inc. v. CAB, 108 U.S. App. D.C. 220, 223-225, 281 
F.2d 53, 56-58. When added to that deviation from acceptable adjudicator's 
conduct, this permits no room for doubt that the Committee Report must be 
set aside. 


There was no "hearing" held here satisfying the minimum require- 


ments of the Act and of the Constitution for basic fairness and Due Process. 


Accordingly, the Board's actions are invalid and unlawful. They must be 


enjoined by this Court. 


3. While actual prejudice need not be shown, ap- 


pellant did suffer actual prejudice in this 


case. 


That appellant suffered actual prejudice from Donaldson's con- 
duct is revealed on the face of the Committee Report. The Coumittee 
relied on the actual and projected duties of pilots and flight engineers, 
their community of interest in the cockpit, and similar factors. Comp., 
Exh. C. Each and all these factors constituted the very essence of the 
"evidence" taken by Donaldson in the cockpit in his unannounced and 
private viewing. Particularly since the Committee did not specify the 
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record or other source for its factual statements, it is clear that the 
Committee relied on general conclusions and impressions. In a decisive 
or significant measure, these may very well have been the conclusions 


and impressions which Donaldson derived from his cockpit trip. | 


That trip was the initial view he had of flight deck' operations. 


It was the only view he had of operations under actual flight conditions. 
The other views were simulated and staged especially for the Ciimittees 
The first impressions of Donaldson may well have been the lasting and 
dominating impressions. 

There is no way of ascertaining the extent to which the initial 
impressions were corrected or modified by the subsequent viewings where 
notice was properly given and the parties were represented. There is no 
way of ascertaining the degree to which Donaldson was affected, conscious- 
ly and unconsciously, by the December 12 viewing. 

Indeed, in this case, the extra-record evidence has not been 
defined or recorded. It has not been written down. Since neither 
Donaldson, the Committee, nor the Board saw anything wrong in what 
Donaldson did, there never has been any description or acknowledgment 
of precisely what Donaldson believed he viewed and what conclusions he 
drew therefrom. There has been no statement to any effect cane the 
extra-record evidence Donaldson received on December 9. Obviously, there 
has been no statement that what he viewed and concluded did not critic- 
ally determine or materially affect the ultimate findings of the entire 
Committee. : 

More fundamental is the fact that the Board took the! position 
it made no difference whether Donaldson acquired the evidence he 
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considered on or off the record. Comp., Exh. B, 2. The Board thus ruled 
as a matter of law that no prejudice could possibly have occurred. This 
is a far ery from appellees' present position that no prejudice did occur 
in fact because of the subsequent viewings. Without question, it is the 
Board's view as pronounced at the time which is subject to this Court's 
judgment. Vitarelli v. Seaton, 359 U.S. 535, 544-546; Securities & Ex- 
change Coumission v. Chenery Corp., 318 U.S. 80, 87-88. The question of 
prejudice in fact is wholly immaterial to judicial review of the Board’s 
decision that no prejudice in law could possibly have occurred, whatever 
the truth as to prejudice in fact. 

The plain fact, however, is that the most superficial compari- 
son between the subjects Donaldson observed and the basic findings and 
conclusions of the Committee demonstrates that actual prejudice against 
appellant is the more reasonable, if not the absolutely inescapable, con- 
clusion as to the necessary effect of his misconduct. At the very least, 
there was a genvine, practical possibility that the ultimate decision of 
the Committee would have been different had Donaldson not made that trip 
in the cockpit. 

It is difficult, if not impossible, to segregate actual pre- 
judice from prejudice in law. Due Process requires judicial conduct and 
adherence to the rules of fair procedure for their own sake, not only to 
avoid actual prejudice. In a most important sense, the actual prejudice 
from judicial misconduct is that the party litigant has not received the 
treatment which inhers in our legal system and which is his absolute 


right under that system. It never justifies a denial of Due Process to 


urge that the final result would have been identical had the requirements 
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of law been faithfully observed. There is actual prejudice from unfair 


treatment -- such as a private viewing and reception of evidence by the 
adjudicator -- regardless of the impact on the ultimate outcome of the 
proceeding. 

One who sets himself up as a judge must act like a Tide. Tf 
he does not, certain legal consequences flow inevitably. The practical 
consequences may be most unfortunate, but those legal consequences never= 
theless attach. Should the rudimentary requirements of fair play not be 
observed, Mr. Justice Cardozo wrote for an unanimous Court in Ohio Bell 
Telephone Co. v. Public Utilities Commission, 301 U.S. 292, 305, "There 
can be no compromise on the footing of convenience or expedience, or be- 
cause of a natural desire to be rid of harassing delay, when that minimal 


7 
requirement has been neglected or ignored." 


The law is clear. It requires the invalidation of adjudicative 
action taken on the basis of personal investigation of the facts. Plain- 
tiff was deprived of his due process right to a fair hearing; and the 
deprivation was sufficiently significant and prejudicial to require in- 


junctive relief against administrative action based thereon. 


"Under the sound doctrine of the Ohio Bell holding, a company's right 
may be prejudiced by use of extra-record figures without setting them 
forth, irrespective of the question whether the company could have 
gained something by cross-examination or rebuttal.~°" 3 Davis on 
Administrative Law 418.Footnote 35 reads, "In the Ohio Bell case no 
showing was made that if rehearing were held the company would gain 
much by cross-examination or rebuttal. Yet the Court quite properly 
held that the company was denied a fair hearing, because ore re 
facts were used which were not revealed.” 


pe 
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III, TRE DISTRICT COURT HAD JURISDICTION OVER THIS CAUSE BECAUSE 


La ttl 


OF THE ALLEGATIONS IN THE COMPLAINT ESTABLISHING THAT THE 


a 


BOARD HAD EXCEEDED ITS STATUTORY POWERS AND WAS ARROGATING 


ee 


AUTHORITY DENIED IT BY THE CONGRESS AND THE ACT, 


A, The Complaint Clearly States a Cause of Action of 


Statutory Excess By the Board, 


The complaint recites the facts as to the collective bargaining 
history on the carrier, alleging that agreements have been reached, since 
the bargaining history began in 1944, only on the basis of an exclusively 
flight engineers craft. Comp., pars. 8, 10, pp. 2-3. Also alleged are 
the facts supporting the claim that this craft is the obviously dominant 
one in the industry. Comp., pars. 9, 10. The complaint expressly 
alleges that, under these circumstances, the Board had no choice under 
the Act, but to preserve this craft. Comp., pars. ll, 12, 22, 28, 29. 

It is also alleged that the Board will proceed, unless restrained, to 
destroy appellant's rights "in violation of the Act." Comp., par. 31. 
There is no lack of specificity or clarity in the statement of appellant's 
claim that the Board is here exceeding its statutory authority and 


attempting action forbidden by the Congress. 


B. The District Court Had Jurisdiction to Decide Such A 


Cause of Action. 


1. Leedom_v- Kyne. 


The power of this Court to enjoin a unit determination by a 
federal labor board as in excess of its powers has been definitively 
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established by Leedom v, Kyne, 358 U.S. 184, affirming 101 U.S. App. D.C. 
298, 249 F.2d 490. That decision, to be sure, involved a different statute 
and a different Board; but the applicable legal principle is identical: 
Where the agency decrees a collective bargaining unit, or joinder of units, 
which the Act forbids, the Court has jurisdiction to enjoin the statutory 
violation. : 

The Supreme Court held in Leedom v- Kyne (358 U.S. at 184): 

"This suit is not one to 'review,' in the sense of that term 
as used in the act, a decision of the Board made within its 
jurisdiction. Rather it is one to strike down an order of 
the Board made in excess of its delegated powers and contrary 
to a specific prohibition in the Act." 

The prohibition in that case was an express negative statement; 
in this case the statutory language is not expressly prohibitory but is 
limiting in its affirmative grant of power. That is, the Act reads, 

“The majority of any craft or class of employees shall have this right to 
determine who shall be the representative of the craft or class for the 
purposes of this Chapter." It does not read in the negative, "The Board 
shall not deny the right of the majority of any craft or class to determine 
ik," et cetera. Section 2, Ninth, reads in effect, "The Board is author- 
ized to hold an election in a craft or class within the meaning of this 
Act." It does not read, "The Board shall have no authority to hold any 
election in any unit or grouping not a craft or class within the meaning 
of the Act." If these semantic variations constitute a distinction, 


there is a distinction between Leedom v. Kyne and this case. ‘If, on the 


other hand, the substance of statutory language and the reality of 


Congressional intent are determinative, the two cases are parallel; there 


is no justification for any difference in result. 
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This Court has made amply clear that the substance rather than 
the semantics of the issues involved determine whether the District Court 
has jurisdiction. In Leedom v. Kyne itself, 101 U.S. App. D.C. at 399, 
249 F.2d at 491, this Court regarded the following facts as dispositive: 

"It is clear that this provision was intended to protect the 
professionals; that the professionals’ right to this benefit 
does not depend on Board discretion or expertise; and that 
denial of this right must be deemed to result in injury." 
It was the plain presence of these facts which determined the result, not 


the express negative of the Congressional language; had the Congressional 


intention been as plain from an affirmative or broader wording, the re- 


suit would have been identical. Here, the guaranty that the majority of 


a “craft or class" may determine their own bargaining representative was 
a provision intended to protect the crafts and classes established by the 
bargaining history and preference of the employees. This benefit of 
maintaining such groupings does not depend on Board discretion or expert- 
ise, but the clear design of the Congress. And denial of the right of 
these flight engineers to continue to bargain through the representative 
which has for so long enjoyed their allegiance must be deemed to result 
in injury. 

The applicable standard is "whether the Board in reaching its 
decision as to the unit disregarded any statutory limitation upon the 
discretion vested in the Board by *** the Act; that is, whether the craft 
employees were denied: a statutory right." Leedom v- Norwich Conn. Print. 
Special and P.P. Union, 107 U.S. App. D.C. 170, 172, 275 F.2d 628, 630. 
The issue is not limited to whether the Board has respected express 
statutory prohibitions. Decisive is "the question whether the Board has 
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failed to give effect to a clear statutory command ***." Id. at 173, 
| 


631. To determine jurisdiction the Board position must be tested at least 
against "the statutory language itself and the legislative history kk," 
International Ass'n. of Tool Craftsmen v. Leedom, 107 U.S. Apps D.C. 268, 
270, 276 F.2d 514, 516. Where Board action is "plainly beyond the scope 
of statutory authority" the District Court has jurisdiction and should 
restrain it. Farmer v. United Electrical, Radio and Machine Workers, 93 
U.S. App. D.C. 178, 182, 211 F.2d 36, 40, cert denied, 347 U.S. 943. 

In this case, according to the allegations of the complaint, 
admitted on the motion to dismiss, the flight engineers are being deprived 
of rights guaranteed them by the Act; the Board is attempting Be force 
them into a “craft or class" not authorized by the provisions, the policy, 
or the administrative interpretation, of the Act; and the Board, having 
no statutory authority, a fortiori neither has nor is exercising legitimate 
discretion. It is as clear as in Leedom v. Kyne that (358 U.S. at 189): 

“Plainly, this was an attempted exercise of power that had been 
specifically withheld. It deprived the professional employees 
of a 'right' assured to them by Congress. Surely, in. these cir- 
cumstances, a Federal District Court has jurisdiction of an 
original suit to prevent deprivation of a right so given." 
This suit. is to prevent deprivation of the right to an historically 
established, separate bargaining grouping, a right specifically protected 
by the Act, a right very similar if not identical to that involved in 
Leedom v. Kyne. | 


"Here," the Court said (at 191) and again its rationale is 


precisely applicable to this case, 


“differently from the Switchmen'’s case, ‘absence of jurisdiction 
of the federal courts’ would mean 'a sacrifice or obliteration of 
a tight which Congress’ has given professional employees, for 


Bo he 


there is no other means within their control*** to protect 

and enforce that right. *** This Court cannot lightly infer 
that Congress does not intend judicial protection of rights 

it confers against agency action in excess of delegated 
powers. Cf. Harmon v. Brucker, 355 U.S. 579; Stark v. Wickard, 


321 U.S. 288; American School of Magnetic Healing v. McAnnulty. -_ McAnnuity, 
187 U.S. 94." 


2. Switchmen's Union v. National Mediation Board. 


Switchmen's Union v. National Mediation Board, 320 U.S. 297, 
is, as indicated by the above quotation, consistent with Leedom v. Kyne. 
Switchmen's Union has no application here. This is not to gainsay that 
there is broad language in the opinion suggesting an expansive area of 
discretion, and even finality, in Board determinations of “craft or 
class." But a decision that the Board may do anything within its "craft 
or class" powers under the Act, without judicial review, is hardly a 
judgment that the Board is immune from all judicial review, whether or 


not its actions purporting to rest on those statutory powers do, in fact 


and in law, fall within those powers. Read most broadly, Switchmen's 


Union holds that there is no judicial review of the Board's selection of 
any “craft or class" within the meaning of the Act. This does not touch 
the case where the purported "craft or class" is contrary to the Act. 

The contrast between the legal issue in Switchmen's Union and 
legal issues as to the statutory authority vel non of the Board was dis- 
cussed by this Court in Air Line Dispatchers Ass'n. v. National Mediation 
Board, 89 U.S. App. D.C. 24, 189 F.2d 685, cert. denied 342 U.S. 849. In 
Switchmen's Union, the Court pointed out, "The question was not as to the 
power of the Board to resolve the dispute but whether it had done so in 
an erroneous manner." 89 U.S. App. D.C. at 27, 189 F.2d at 688. Accord- 
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ingly, the Court said, nothing in Switchmen's Union precludes review of 
the destruction of a right created by Congress in the Act on behalf of 
employees "were the Board by an erroneous ruling to leave them completely 
outside the true reach of the statute." Ibid, In this case, "the true 
reach of the statute" requires the holding that appellant and its con- 
stituent flight engineers are entitled to the right of aipatats repre- 
sentation. This is the right now being destroyed by the obviously 
erroneous and unauthorized ruling of the Committee and the Board. 

In Switchmen's Union, no question was involved respecting “craft 
or class" as that phrase has been discussed herein. The Neraft or class" 
was not in dispute, it was yardmen; the substantive issue in dispute was 
whether the election should be held separately in different parts of 


the New York Central system, or in the system-wide election. ‘Obviously, 


8. As this Court said, 77 U.S. App. D.C. at 271-272, 135 F.2d at 792-793. 
(Emphasis added; footnotes omitted) ; ; 


"Appellants have cited cases which hold that Congress intended 
employees to be given the right to retain the crafts or classes as 
they were formerly recognized or established by mutual agreement 
between employee and carrier. It is sufficient, however, to say 
that these cases were concerned with disputes as to the craft or 
class to which the nature of the employee's work entitled him to 
belong, and not with the area which was to be considered the 
compass of that craft or class. * * * There was no dispute here 
as to what constituted a yardman, or whether any particular 

were or were not yardmen, or whether articular $§ 
were or were not entitled to vote along with yardmen; therefore, 
the language of the cases cited by the appellants is not appli- 
cable * * * We therefore deny that Congress intended any | 
geographical or divisional connotation to be given to the term 
‘craft or class'; it was intended only in the occupational) or 
functional sense and not in the fractional, divisional, or’ 
regional sense." 


the Court did not have before it any such question as is here presented. 


The choice which the Board made was as obviously within its statutory 
powers -- whether legally right or wrong -- as the choice it made here 
is beyond its powers. 

In this case, the craft which the Board is purporting to 
establish is not a “craft or class" within the meaning of the Act. The 
Board could not possibly, consistently with the Act, destroy an historic- 
ally effective craft and submerge it in another. In other words, the 
choice the Board made here was not a choice open to it under the Act. 

The principles of Switchmen’s Union require judicial review in 
this case. For in Switchmen's Union, the Supreme Court held, as indicated 
in the above quotation from Leedom v. Kyne, that regular Federal Court 
jurisdiction would attach i£ its absence meant the destruction of a right 
created by the Congress. 320 U.S. at 300. And the Supreme Court recog- 
nized that "The Act in 8 2, Fourth writes into law the ‘right’ of the 
‘majority of any craft or class of employees' to ‘determine who shall be 
the representative of the craft or class for the purposes of this Act.’" 
Id. at 300-301, The essence of the decision is that Congress established 
the administrative procedures of Section 2, Ninth, for the protection 
of that right. This is the solitary consideration which supported the 
denial of judicial review. Obviously, Switchmen's Union cannot be read 
as denying judicial review to cases where the Board so abuses its Section 
2, Ninth, processes as to wreak the destruction of the right of the 
majority of a craft to be represented. Precisely the contrary. Switch- 
men's Union must be read as requiring judicial review in this case where 


a craft is being destroyed. 


To highlight the conclusion by putting it another way, let us 


suppose that the Board decision of February 7 (Exh.D), instead of reading 


as it does, had candidly read as follows: 


"“ALPA has applied for a ‘craft or class’ of Yall flight deck 
émployees.' There never has been any such unit in the history 

of the collective bargaining on this carrier; nor is such unit 
generally used throughout the industry. The uncontrovertable 
facts are the United's flight engineers, since their collective 
bargaining history began in 1944, have never enjoyed effective 
bargaining and executed agreements, except in the ‘craft or 

class' of flight engineers only. This Board has never certified 
any other ‘craft or class’ for flight engineers, either on 

United or any other carrier. The United pattern, "craft! or 

class' of flight engineers separately and pilots separately, is 
the invariable pattern in the industry. Under these circumstances, 
the Act leaves us with no lawful alternative. The provisions of 
the Act, the policy and purposes of the Act, this Board's own con- 
sistent interpretations of the Act, plainly require the preserva- 
tion of this unit, and plainly prohibit the destruction of this 
unit. Accordingly, as a matter of law, it is clear we have no 
power under the Act to entertain, let alone approve, the; petition. 
Furthermore, we know that the Coumittee did not accord FEIA a fair 
‘hearing’ as required by the Act and the Due Process Clause. And 
we are aware that there is no support in the record for the crucial 
findings of the Committee, and that they are contrary to the re- 
cord. NEVERTHELESS, while recognizing it violates the Act, this 
Board desires to grant the application, as it would like to see 
bargaining on the airlines develop this way in the future; the 
preference of the employees is irrelevant in the face of our own 
wishes; and we think we are safe from any review of our decision, 
however outrageous, because of the Switchmen’s Union case. The 
Board hereby orders the granting of the application, and a 
Mediator will be assigned to hold the election under the regular 
procedures." 


Can there be any doubt of the jurisdiction of this Court to haview and 
summarily to invalidate such a decision? Surely the jurisdiction of the 
Court in this case cannot be defeated simply by the lack of candice on 
the part of the Board. If this case is in fact ~ in law as above 
described, as we believe it is unquestionably, it would be shocking to 


deny judicial review. 


Further proof that Switchmen's Union certainly does not pre~- 
clude judicial review in a case such as this is provided in the companion 
cases handed down by the Supreme Court on the same day, General Committee 
v. Missouri-Kansas-Texas R. Co. 320 U.S. 323, and General Committee v. 


Southern Pac. Co. 320 U.S. 328. The Court expressly reserved a question 


which we believe is here presented (320 U.S. at 336, n.12): 


“Whether judicial’ power may ever be exerted to require the 
Mediation Board to exercise the ‘duty’ imposed upon it under 
§ 2, Ninth, and, if so, the type or types of situations in 
which it may be invoked present questions not involved here." 


The duty of conducting a representation election in a legitimate “craft 
or class" -- or, stated conversely, the duty to dismiss an application 
not within that statutory limitation -- is an integral element in the 
Board's duties under Section 2, Ninth; and plaintiff sues to require the 
Board to fulfill that duty, as well as to enforce its own rights. 

This case does not involve a "jurisdictional dispute" such as 
was involved in the companion cases and in the Supreme Court discussion 
of the purposes and powers of the Board in Switchmen's Union. A "juris- 
dictional dispute" is 'a dispute over whether given work should be assigned 
to one craft rather than another; in the companion cases, to locomotive 
engineers rather than firemen. In other words, the boundary lines be- 
tween the crafts is vague at a certain point. There is no such issues 
here. There is no dispute that flight engineer work must be done by 
flight engineers; by men trained, certificated, and qualified as flight 
engineers. The only question here is whether that given craft may con- 
tinue to bargain for itself, or be destroyed by engulfing it in a more 
expansive, unprecedented craft. This is a completely different issue. 
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The Board may well have the authority to settle boundary disputes between 


crafts; but it has no power to rechart the entire field of crafts and 
classes, changing and destroying boundary lines to accord only with its 
own sense of the good and the beautiful, regardless, as it were, of the 
titles to bargaining rights duly recorded in undeniable bargaining history 
and practical experience. That the Board has arrogated this power isa 


claim over which the District Court clearly had jurisdiction. — 


IV. THE DESTRUCTION OF THE "CRAFT OR CLASS" Of UNITED FLIGHT 
ENGINEERS CLEARLY VIOLATES THE ACT. 


A. The Provisions of the Act Permit Employees to Choose 
Their Own Craft. 


The provisions of the Act upon which appellant relies, Section 
2, Fourth, and Section 2, Ninth, have been set forth, supra, pp. 8-9. 
The basic right is that of the employees, not that of the Board bureauc- 
racy; the basic right is to a representative chosen by a majority of a 
“craft or class." Where the employees have expressed themselves by thir 
own voluntary action as to the proper or correct "craft or class" for 
them, and that choice is reflected by long-established practice of the 
employees themselves and is consistent with the dominant preferences of 
that craft or class of employees in the industry, the statutory language 
requires that this be the "craft or class" in which the majority may 
designate its representative. 

Appellees transparently assume that the Board is free to act 
without any limitations whatsoever in dictating what group shall vote in 


a representation election. The short answer to this position is that 


Congress did not so provide. It did not provide for that kind of broad 


administrative discretion as would be reflected in such phrases as 

"appropriate unit" or “in any grouping which the National Mediation 

Board shall decide." Congress selected the words "craft or class" care- 

fully. They were selected because they had meaning, the meaning defined 

by the collective bargaining experience of the parties over long years 
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in the railroad industry. Congress did not send the Board to roam at 


large, but only within the range of actual bargaining experience and 
history. | 

Had there eed a statutory definition of "craft or class," it 
is difficult to believe that appellees would now be arguing that the 
Board was free to disregard it. There was no such definition: cols be- 
cause Congress was assured “there would be no difficulty in determining 
what is a craft or class of employees" because "those words *#* have 
been used in labor parlance for a very long time***." This was the 
testimony of Commissioner Eastman, obviously the most influential witness 
before the Congressional Committees, when this language was added to the 
Act. Hearings before House Committee on Interstate and Foreign Commerce 
on H.R. 7650, 73rd Cong., 2d Sess. 45 (1934). 3 

Congress did notauthorize the Board to take any action com= 
pletely at variance with the generally accepted use of the eras “craft 
or class." They were words of art. They conveyed only a circumscribed 
grant of power. They had the same purpose and limitation of ‘delimiting 
administrative authority as an express definition would have, established. 
To disregard the nature and special significance of these words, as 
appellees would have the Court do, is to disregard the intention and the 
enactment of the Congress. 

There could be no clearer declaration that the Language of the 
Act that the employees shall enjoy bargaining rights ehrough a representa- 
tive and in a craft or class of their ow choice. “Freedom of choice in 
the selection of representatives on each side of the Si epita is the 
essential foundation of the ‘statutory scheme." Texas and N.0.R, Co. Ve 
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Brotherhood of R.R. Clerks, 281 U.S. 548, 569. Where there is no doubt 
of the “craft or class" which the employees themselves have defined by 
their consistent pattern of actual collective bargaining, there is no 
doubt of the “craft or class" intended in Section 2, Ninth. The eraft 
of history and practice is the craft designated by the Congress; in such 
a case, there is no room for discretion. The Board's power is as limited 


as though there were an express statutory prohibition. 
B. The Policies of the Act. 


When the Act was passed in 1926, and a fortiori when the "craft 
or class" references were added in 1934, Congress had before it a picture 
of well-established crafts and classes. The railroad industry was the 
only industry to which the Act then applied, airlines not becoming sub- 
ject to the Act until 1936; and the history of labor organization and col 
lective bargaining in the railroad industry was many decades old when 
the Act was passed. Indeed, the Act itself was the product of negotia- 
tions and conferences between the railroad employers and the established 
labor organizations. Texas and N.O.R. Co. v- Brotherhood or R.R. Clerks, 

ra, at 563, n. 2. 


When Section 2, Ninth was added in the 1934 amendments, the 


"craft or class" concept was used because the free organization of rail- 


road employees had proceedxd in those terms throughout the industry. The 


Section was designed to recognize and encourage those organization and 
bargaining groupings which the employees had themselves voluntarily 
established and maintained. Congress, in providing the Board with powers 


designed to safeguard such pragmatically proved units, never granted the 
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Board any authority to destroy them. Where collective bargaining history 
had clearly established a pattern reflected in the practice of the 


industry as well as the employer, the Board was authorized only to 


recognize that collective bargaining history, not to rewrite it or 


attempt to reform it. 

The "craft or class" language which protects and preserves 
historically tested craft groupings necessarily prohibits their destruc- 
tion. The objectives of affirmative protection and prohibition of 
destruction are but opposite faces of the identical medallion etched 
by the statutory language in the design of the employees’ eased exe 
perience. : 

Section 2, Ninth is obviously concerned with the process of 
election. That the Board was to conduct the election in the "craft or 
class" did not authorize it to amend or destroy the "craft or class"; 
any more than an election official can eliminate one of the offices for 
which the electorate is supposed to be voting. The Board was echsesied 
to permit the employees to decide as between different labor Gt 
tions of their own free will; the Board could not possibly ever have 
been authorized to dictate the choice of labor organizations by disregard- 
ing clearly established employee bargaining patterns and creating an un- 
precedented “craft or class" for the representation election. Where 
employees had effectively grouped themselves into a craft, Congress 
meant the election machinery to decide only which labor organization 
should represent that craft. For the Board to destroy that craft in the 
guise of running an election is the plainest violation of the Act and 
the rankest arrogation of powers deliberately withheld by the Congress. 
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Congress knew the difference between industries with estab- 
lished bargaining patterns and industries without them; between requiring 
administrative agencies to adhere to historical patterns and granting 
them discretion to adapt to cases without historical patterns. In the 
Act, Congress was dealing with the railroad industry, an industry of 
established bargaining patterns; and the 1934 amendment to that Act used 
the phrase "craft or class" which has no content without those patterns, 
and required the Board to safeguard historically established craft units. 
In the Nationai Labor Relations Act, on the other hand, passed in 1935, 
Congress was dealing with the econcny generally, and with the general 
purpose of encouraging organization and establishing patterns where there 


were none previously. That statute thus used a wholly different phrase, 


“the unit appropriate for purposes of collective bargaining," 29 U.S.C. 


$ 159 (b), a phrase deliberately different from that employed in the Act, 
and deliberately so vague and general as to require and authorize defini- 
tion and implementation by administrative discretion. Congress expressly 
provided that the National Labor Relations Board "shall decide in each 
case” which shall be the appropriate unit. Ibid. The NLRB must make 
this decision; it carmot automatically delegate it to the employees in 
the craft. N.iR.B. v. Pittsburgh Plate Glass Co., 4 Cir., 270 F.2d 167, 
cert. denied, 361 U.S. 943. Thus the broad area of discretion granted 
the NLRB, because of the problems met by Congress in the National Labor 
Relations Act, emphasizes by contrast the lack of discretion by the 
Mediation Board in dealing with the instant issue. 


“The relationship of labor and management in the railroad 
industry has developed on a pattern different from other 
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industries. The fundamental premises and principles of 
the Railway Labor Act are not the same as those which 
fom the basis of the National Labor Relations Act ***," 
Brotherhood of R, Trainmen v. Chicago R. and I.R, Co. 
353 U.S. 30, 31, n. 2. 

Congress made a choice between these contrasting statutes and 
administrative agencies, when it made air carriers subject to the Act in 
1936. It was very much aware there were other alternatives it ‘could 
elect. Its choice was a deliberate one, on the theory that what had 
proved practicable for railroad transportation should be equally success- 
ful in air transportation. See Sen. Rep. 895, 74th Cong., Ist ‘Sess. 
House Rept. 2243, 74th Cong., 2d Sess. Congress provided for immediate 
transfer of all pending cases involving air carriers from the National 
Labor Relations Board to the Mediation Board. Section 206, 45 U.S.C. 
£185. Part and parcel of this legislative decision is that representa- 


tion elections in this industry be governed by the narrower "craft or 


class" concept affording no discretion to destroy or reshape historically 


established and proved collective bargaining units. 


Cc. Administrative Practice Under The Act. 


eee 


Under this case, the administrative interpretations of the Act 
have consistently been in accordance with the provisions and policies of 
the Act as above described. We have, we believe, reviewed the decisions 
in point. We have not found a single case_in which the Board has, over 
the objection of ar mmitted either the breaki or the merger 
of craft or class groupings which, as in this case, reflect a history of 
separate representation on the carrier involved and where that history 


is in accord with a substantial practice in the industry. Never before 
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has the Board attempted to do what it is attempting to do in this case. 

To the contrary, the Board has many times expressed itself in 
conformity with the interpretation of the Act set forth in this Memoran- 
dum. The following are merely typical statements from leading cases. 

In Seaboard Air Line Railway Co., 1 Determinations of Craft or . 
Class of the National Mediation Board (hereinafter cited as "Determina- 
tions") 167, 173 (emphasis added), for example, it was held that the 
Board 


"... is not authorized on its own account to establish 
crafts or classes of employees purely on the basis of 
logic for purposes of representation and collective 
bargaining under the Railway Labor Act ... [In deciding 
a craft or class issue/ The Board is compelled to 
establish by means of investigation, hearings, and argu- 
ment what customs and practices have been pursued by 
such employees _and the railroads in the designation 

and recognition of representatives for collective 
bargaining purposes all as supplemented by the practical 
results in the form of labor agreements duly consummated 
by such employee representatives and carriers." 


One of the most frequently quoted and accepted statements of 


the controlling weight accorded to the question of past practice adopted 


by the employees involved is the following which appeared in Chicago and 
North Western Railway Co., et al. 1 Determinations 52, 53-54 (emphasis 
added) : 


“The Association apparently has been laboring under the im- 
pression that the National Mediation Board has authority to 
classify employees into crafts or classes for the purpose 
of representation in accordance with any judgment that the 
Board may be convinced is reasonable. But the Railway Labor 
Act grants no such authority to_the National Mediation Board. 
Section 2, Fourth, authorizes the majority of any craft or 
class of employees to determine who shall be the representa- 
tive of the craft or class for the purposes of the Act. 
Section 2, Ninth, authorizes the Board to make an investiga- 
tion, when a dispute arises, and in the course of such 
investigation the Board may take a secret ballot and make 
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rules to govern the election and designate who shall parti- 
cipate in the election. 


"On the basis of these provisions the Board has held that . 
it is not authorized to create crafts or classes of 
employees _but must recognize the crafts or classes aS 
they gradually have become established and defined by 

the employees and the carriers in their relationships 
with each other. This is the basis on which the Board 
has proceeded in all previous cases, and its announced 
interpretation of the Act in this respect 1/ has been 
generally accepted. 


"1/ First Annual Report, p. 20." 


ee 


To the same general effect, in New York, New Haven and Hartford 


Railroad Co., 1 Determinations 260, 266 (emphasis added) the Board stated: 


"Tt is implicit in the law the Board thinks and it has 
so been held by the courts that crafts or classes are 
established by the employees by their own voluntary 
action, Thus, the Board in determining who may parti- 
cipate in an election, seeks to determine to what extent | 
employees themselves have, of their own accord, estab- 
lished a craft or class." 


Even where other criteria would lend support to such a merger 
the Board has refused to merge established separate erafts or ‘classes in 
the absence of the employees' approval. Pittsburgh and Lake Erie Rail- 
road Co., 1 Determinations 115. The Board held that (id. at '122): 

",,. unless the parties to the dispute themselves agree on 

an eligible list of voters that will merge them into one! 
craft or class for representation purposes, the National | 
Mediation Board feels itself constrained by the Railway 
Labor Act to vote them in separate crafts or classes as | 
established by custom and practice, and to certify representa- 
tives separately for each such craft or class. " 

Finally, Chicago, Aurorg and Elgin Railway Co., 1 Determina- 
tions 229, merits special discussion, because this is the only railroad 
case the Committee cited for its conclusion that past groupings are not 


decisive. Complaint, Exh. C, 14-15. In truth, however, the case 
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emphasizes FEIA's position that past craft groupings are decisive, taking 
‘craft in its ordinary meaning of common skills. The issue was whether 
separate craft elections should be held, along the same "craft" lines 
established generally in the railroad industry; or whether all the 
employees of a single carrier should vote together in one unit, the unit 


reflected in the bargaining history and agreements for this carrier. 


The Board did hold that the all-employees one-employer groupings was not 


appropriate, although historical; and from this the Committee derives 
the language which it quotes. But the Board decision was precisely to 
uphold established craft lines as the employees in the industry had 
generally established them. 

The most pertinent language of the decision follows (1 Determi- 
nations at 239): 


rhe words ‘craft or class' certainly imply something specific 
as distinguished from a general collection of employees related 
to each other only as employees of a single carrier. It must 
be considered that Congress employed the phrase "craft or class’ 
in the usual and ordinary sense and the meaning of the words, as 
distinguishing a group of employees who perform a certain type 
of work from another group or groups who perform other types of 
work. *«* To accept the argument that crafts or classes must be 
determined by the agreements which have been made on the parti- 
cular carrier, that is any grouping of employees, even a single 
group including all the employees of a carrier as in this case, 
would be to extinguish the idea of a craft or class entirely, 
despite the terms of the Railway Labor Act that: 


‘Section 2, Fourth. The majority of any eraft or 
class of employees shall have the right to determine 
who shall be the representative of the craft or 
class for the purposes of this Act.‘ 


"All of which would force the conclusion that craft or class 
does not mean the specific work, skill or position of an en- 
ployee or a group of employees, but means instead any grouping 
which may be covered by an agreement." 


The Board reiterated that the established craft groupings were 


written into the express terms of the Act. 
"The history of the organization of employees on the carrier 


by railroad shows that craft and class alignment, as to | 
representation, has been the method almost exclusively em- 


ployed. In 1926 when Congress enacted the Railway Labor Act 
it recognized this practice and incorporated it into the law, 
when it used the words ‘craft or class' as the unit which was 
to select its representative by majority vote." Id. at 240- 
241. (Emphasis added) 
This is an apt one-sentence summary of our entire argument on this 
point in the brief;and it appears in the very case cited by the Committee 
for its contrary conclusion! 
The only other case cited by the Committee, Nations)’ Airlines, 
1 Determinations 423 (Complaint, Exh. C, 14), is of scant pertinence. It 
is cited for the proposition that the Board will change previously 
established groupings in a subsequent case; while this is eee the 
Committee either did not realize or did not mention that the deci sion in- 
volved was rendered in 1947 and was clearly intended to establish 
definitive groupings for the industry, and that the previous certifica- 
tions had been in 1945. In other words, this was but the second case in 
the particular collective bargaining history; only a two-years span was 
involved; and, more significant, the Board, which carefully reviewed ‘and 
listed the pertinent collective bargaining agreements, found "there is 
still a great amount of variance in the scope of agreements in the 
industry." Id. at 429, In this case, we are dealing with a csiiestive 
bargaining history on the carrier going back to 1944, in which the only 
success was experienced with the instant craft; there have been a number 
of Board cases involving flight engineers over the years, both for United 
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and for other employees, and each and every one has recognized and pro- 


vided for this craft, and this craft only; and there is no question about 


the invariable scope of agreements in the industry. Nothing in National 
Airlines or any other Board decision supports the brushing aside of the 
kind of history revealed on this record, The Committee's action was as 
unprecedented as it was unauthorized. 

Although the Committee was evidently dominated by its impres- 
sion that jet aircraft was such a unique manifestation of technological 
progress as to create bargaining grouping problems never before presented 
by history, the manifest truth is that identical problems have been 
presented before by technological progress; and, indeed, within the 
jurisdiction of the Board. The shift from steam to diesel powered loco- 
motives in the railroad industry seems similar in scope and significance 
to the coming of the jets; but the Board has not altered the craft or 
class groupings established in earlier times. Firemen, for one example, 
have different duties on the diesel than on the steam locomotive. But 
firemen have remained'a separate and distinct craft. There have been 
elections where the Brotherhood of Locomotive Engineers won the right to 
represent the firemen; and vice versa. The craft lines, however, remain- 
ed separate, as established by the historical voluntary grouping of the 
employees. Cf. Pennsylvania Railroad Company v. Rychlik, 352 U.S. 480, 
489-491. 

The response to the ALPA application here should have been 
that dictated by the railroad cases. ALPA is eligible to be a repre- 


sentative, but only of the "craft or class" already established. Craft 


lines may be changed, but not by an applicant, not by the Board, only by - 
the employees themselves. Since 1954, United has maintained a pilet 
qualified flight engineer program. Complaint, Exh. C, 5. Collective 
bargaining agreements have been executed by FEIA and United since that 
time, in 1955 and 1958, Had the parties believed it fitting and proper 
to destroy the flight engineers’ craft, to amalgamate it with the pilots", 
they could easily have done so. Had these employees desired mA reach 
this result by joining ALPA and making it the representative for their 
craft, they could also have done that. Thus voluntary action by these 
flight engineers could have resulted in the unit which the Board prefers. 
But voluntary action is the only legal way this result may be achieved. 
It cannot lawfully be required by administrative fiat. | 
Accordingly, the Court must conclude that the Act -- its text, 
its policies and purposes, its legislative history, its consistent 
administrative application -- requires the Board to preserve the United 
flight engineers' craft presently in existence, as representing the choice 
embodied in the voluntary desires of these employees and the dominant 
industry bargaining pattern; and prohibits the Board from taking the 
action which is imminent, destroying this craft and appellant's right to 


represent it. 
CONCLUSION 


For the reasons stated herein, there is jurisdiction over both 
the Due Process and the statutory issues; and on the merits of these 


issues, it is clear that appellant was deprived of a fair hearing and is 


being deprived of its right to represent these employees in violation of 
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the Act as well as the Constitution. For these reasons appellant prays 
the Court to reverse the judgment below and decree that appellant is now 


entitled to the judgment prayed for in its complaint. 
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In the 
UNITED STATES COURT OF APPEALS 


for the District of Columbia Circuit 


No. 16, 332 


UNA CHAPTER, FLIGHT ENGINEERS 
INTERNATIONAL ASSOCIATION, AFL-CIO, 


Appellant, 
-V8s- 
NATIONAL MEDIATION BOARD, et al., 


Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


COUNTERSTATEMENT OF THE CASE 


This appeal is taken by the United Air Lines Chapter of 
Flight Engineers International Association, AFL-CIO, a labor 
organization (herein called "appellant") from an order of the 
District Court for the District of Columbia entered on May 3, 


1961, which dismissed the complaint of appellant for the reasons 


{a) the court was without jurisdiction over the subject matter, 


(bd) no substantial constitutional question was presented, (c) the 
complaint failed to state a claim upon which relief could be 
granted, and (d) "in view of the decisions in Switchmen's Union 


of North America, 320 U.S. 297 and United Transport Service 


Employees v. National Mediation Board, 85 U.S. App. 352, 179 F. 24 


46..." (Order of May 3, 1961.#/ 


Background 

This controversy had its origin in August, 1959, when 
the Air Line Pilots Association ("ALPA") applied to the National 
Mediation Board (herein called "NMB" or "Board") asserting the 
existence of a dispute respecting the representation for collective 
bargaining purposes of the pilots and flight engineers employed 
by United Air Lines, Inc. ("United"), a carrier within the 
meaning of Section 201 of the Railway Lebor Act, as amended, 
45 U.8.C. §151 ("Act"), In its application to the Board, ALPA 
sought the designation of a "flight deck crew member" abect or 
class which would include both pilots and flight engineers, 
theretofore treated as separate crafts or classes. On 
November 16, 1959, the Board, acting under the authority of 
%7 In view of the absence of an Appendix at the time of writing 
to which reference can be made, references herein will be to the 


description of documents filed below and set forth in the parties’ 
designations of record, 


Section 2 Ninth of the Act, 45 U.S.C. §152 Ninth appointed a 


committee of three neutral persons ("Committee") to investigate 


the issues presented by the ALPA application. 

The Committee, composed of Mr. J. Glenn Donaldson, 
Denver, Colorado, Chairman, Mr. George 8S. Tves’ and Mr. David H. 
Stowe, both of Washington, D. C., convened at Chicago, Illinois 
on December 1, 1959. ‘The Committee conducted over ko days of 
hearings at various dates and places thereafter until June 23, 
1960. ALPA and Flight Engineers International Association 
("FEIA") were parties to the hearings. United was not a party 
but was invited to present its views and to respond to questions 
propounded to it by the Committee, Petitions to intervene were 
granted to International Association of Machinists, Rallway 
Labor Executives Association, Air Line Stewardesses and Transport 
Workers Union of America, all labor organizations representing 
various crafts or classes of airline employees. The record 
made by the Committee consists of over 5,000 pages of testimony. 
Between them, ALPA and FEIA submitted approximately 600 Exhibits. 

On January 17, 1961, the Committee issued its Findings 
Upon Investigation ("Findings"), The Findings, consisting of 


22 closely typed pages, first examined the evolution of the 


cockpit crew from one and then two pilots to the addition of a 
flight engineer during World War II and ultimately to the present 
three or four crew members used by domestic airlines. As to the 
origin of the flight engineers, the Committee said: "because of 
the paucity of repair facilities over the far flung pouven; a 
ground mechanic was placed aboard whose principal function was 
to make such repairs as he could where adequate ground 1 eecnnel 
was not available." (Findings, p. 2.) 

The Committee noted (Findings, p. 2) that United, 
although not required by Civil Aeronautics Board regulations, 
added a crew member on its military operations beginning in 1942 
whose duties were to "monitor and adjust mechanical detail in 
flight and assist pilot in establishing and maintaining desired 
engine operations in flight." In 1948 the Civil Aeronautics 
Board promigated its regulation requiring 2 certificated flight 
engineer on all aircraft with a maximum take-off weight greater 
than 80,000 pounds (Findings, p. 3). Since an earlier draft of 
the regulation had required solely a flight engineer in addi- 
tion to other crew members, the Committee noted that the deletion 


left the door open to "the full crew utilization concept then 


and since followed by certain airlines." (Findings, p. 3) 


The Committee also reviewed the industry implementation 
of the 1948 regulation, In brief, one group of carriers deter- 
mined to utilize flight engineers with a mechanical background 
whereas a second group (including United) ultimately insisted 
that its flight engineers become pilot qualified. Difficulty 
with the bargaining representative of the pilots (ALPA) led to 
United's decision in 1949 to drop the pilot qualification of its 
thira crew member, and recognize FEIA as the representative of 
all non-pilot qualified flight engineers in its employ. In 1950, 
United gave its pilot-qualified flight engineers an opportunity 
to serve as pilots which approximately one-third accepted. In 
1954 United returned to the policy of requiring newly-hired 
flight engineers to be pilot-qualified, and trained them in both 
capacities. At the same time United offered to all former pilots 
on the flight engineers' lists an opportunity to transfer to 
co-pilot with no loss in longevity for pay purposes and many 
accepted transfer (Findings, p. 6). In 1955, the FEIA demanded 
an agreement with United that in effect would have required all 
flight engineer work to be done by flight engineers "and no 
other craft." (Findings, p. 6.) Following a 51-day strike in 


1955, */ United agreed that it would not require pilot-qualifica- 


*/ United was enabled to continue its flights during the strike 
by using pilot-qualified flight engineers. 
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tion for its then-employed flight engineers but would continue 


such a requirement for new hires. In 1957 FEIA again demanded 
that United's flight engineers be non-pilot qualified. This 
demand upon United to discontinue its pilot-engineer Snaavad 
brought about a cleavage between those in FEIA ranks who were 
pilot-qualified and those who were not. A separate organization 
came into being (UFCMA) which sought representation of United's 
flight engineers but lost to FEIA in the election subsequently 
held. The United-FEIA agreement currently in force permits 
United to require pilot-qualification for its flight engineers 
with various protective provisions for those flight engineers 
who do not choose to become pilot-qualified (Findings, p. 9). 

As a result of United's policies respecting pilot- 
qualification for its flight engineers, as of January 15, 1961, 
668 of the 695 flight engineers employed were pilot qualified; 
17 of the remaining 27 were in the process of becoming Hiiees 
qualified; the remaining 10 are unable to obtain such qualifica- 
tion. for physical reasons (Affidavit of Charles M. Mason, United's 
Vice President-Employee Relations, par. 7). 

The Committee discussed the history of craft or class 
development on railroads as distinct from airlines and noted 


that while they had fairly jelled on railroads, this was not the 


case in the "comparatively new" air carrier industry (Findings, 


p. 9.). Thus, with especial respect to flight engineers, the 


Committee commented on the difference in treatment by 


various airlines, how certain airlines (a majority) 


have retained the original specialist concept of a "mechanical" 


flight engineer while others recruited flight engineers from 
the pilot ranks. The Committee stated (Findings, pp. 12-13): 


"Cockpit personnel on United has adjusted 
to equipment changes in respect to numbers, 
classifications, and functions. No flight crew 
member has changed in concept as much as that 
of the flight engineer. Initially there was 
no question but what he was simply an airborne 
ground mechanic. If conditions had remained 
static, the specialist concept would have con- 
siderable validity in the case before us. How- 
ever, through selection, training and use during 
the intervening decade, his resemblance is more 
accurately that to a pilot than to a mechanic. 
In today's jets, in-flight repair or trouble 
shooting is virtually impossible. Any repairs 
needed are a ground force mechanicsl function. 
The pilots on United are trained and capable 
of taking over and performing all of the functions 
of the Flight Engineer. This cross-training and 
cross-utilization of flight deck crew has de- 
stroyed any distinguishing features between mem- 
bers of the crew upon which a craft or class 
determination would have any real basis. The 
crew in essence is a single operating unit; each 
member with certain primary responsibilities but 
still a single unit engaged in flying an air- 
plane. Future technological change would like- 
wise result in a change in the present concept 
of the pilot. The only thing certain would 
appear to be that a flight deck crew of some 
sort will continue, at least any permanent | 
classification of cockpit personnel would appear 
to rest upon such concept. That the crew func- 
tion eventually may be only to monitor and: 
adjust to conditions is not beyond the realm of 
possibility. We deal here with an industry 


ag 


which is on the threshold of producing planes 
that may well be the prototype of commercial 
airlines, capable of attaining speeds up to 
OOO miles per hour, flying at altitudes of 
between fifty and one hundred miles and more 
probably operated by ground-based automatic 
computer controls rather than by pilots and 
flight engineers as we know them today. Clearly, 
such an industry cannot be controlled realisti- 
cally by the same craft criteria as pertains 

to the railroads." 


The Committee concluded, after an examination of 
relevant craft or class determinations by the Mediation 
Board, that the duties of United's pilots and flight en- 
gineers, as tested by the standards laid down in those 
determinations, "can no longer be considered separate" 
(Pindings, p. 22). On the "basis of the training, skills and 
responsibilities attendant upon the operation of modern day 
equipment" (Findings, p. 15), the Committee found a “community 


of interest," (Id. p. 15), an interchange in cross-utilization 


of United's pilots and flight engineers (Id. pp. 15-16) and 


that "the current employment standards, which have been vir- 
tually unchanged since 1954 for all crew members hired by 

United, have been identical.” (Id. p. 17). On the basis of 
the entire record the Committee found, inter alia, (Findings, 


p. 22): 


"That today the flight engineer on United 
has been integrated as a member of the flight 
crew with an overall knowledge of the jet air- 
craft in operation and his mechanical duties 
have been reduced to pre-flight inspections: 
and the monitoring of systems during flight, 
which duties are also performable by the pilots. 
That as this integrated member of a flight deck 
crew, his functions can no longer be considered 
separate from those of other members of the 
flight crew." 


Accordingly, the Committee decided the pilots and flight en- 


gineers constituted one craft or class and should be voted to- 


gether on a ballot. 
On February 6, 1961, the Board accepted the Committee 
Findings and ordered a mediator to proceed with an election in 


accordance with its such determination. 


The Complaint 
Shortly after issuance of the Committee Findings, 


appellant, the local chapter of FEIA representing the flight 
engineers at United, filed its complaint (March 1, 1961), 
seeking, inter alia, to enjoin the Board from holding an 
election on the basis of the Committee's determination. The 
complaint, which was ultimately dismissed for the reasons 


assigned above, alleged in substance (a) that the Coninittee 


exceeded its statutory authority in deciding that the pilots 


and flight engineers employed at United constituted a single 


craft or class (Comp. par. 23), (b) that appellant's con- 


stitutional rights of due process were violated when the Chair- 
man of the Committee, Mr. J. Glenn Donaldson, while on his way 
from Chicago to Denver on a regularly scheduled United flight 
in December, 1959, accepted an invitation extended by the first: 
pilot to ride in the’ cockpit without the presence of a duly 
authorized representative of FEIA (Comp. pars. 14-18), (c) 

that appellant's constitutional rights of due process were 
violated by the fact that on information and belief "ALPA 
procured the sending of many letters to said Committee, some 
from flight engineers who were or hoped to be also members of 
ALPA and pilots, seeking to discredit FEIA and its spokesman 
at the ‘hearing! before the Committee; . . ." (Comp.,par. 20), 
and (a) that the Findings of the Committee were "arbitrary and 
capricious" and not based on the evidence (Comp., pars. 22-26, 
28). The complaint prayed that the District Court declare the 
Committee report ml and void and enjoin the respective de- 
fendants from conducting any election, certifying the results 


thereof, or taking any action on the basis of such report. 


Motions After Complaint 
On March 13, 1961, appellant moved first for a pre- 


liminary injunction and then for a temporary restraining order, 
both of which motions were denied by the District Court on 
March 17, 1961 and on April 24, 1961, respectively (Orders of 
May 17 and 24, 1961). Both orders were entered after oral 
argument and consideration by the District Court of all the 
pleadings, memoranda and affidavits filed by the parties in 
support of and in opposition to the motions for preliminary 
relief. In its order of April 2h, the District Court granted 


appellees' motions to dismiss. 


*7 The court at this hearing directed counsel for the NMB to 

submit proposed findings of fact and conclusions of law as 
to the preliminary injunction matter. On April 27, 1961, the 
District Court reconsidered sua sponte its order of April 24 
insofar as it pertained to proposed findings on the preliminary 
injunction and directed that ". . . the Court intends to dismiss 
the Complaint herein for lack of jurisdiction and failure to 
state a claim for relief, and [since] the Court's decision will 
not be based upon determination of any factual issues, the re- 
quest for proposed findings of fact and conclusions of law as to 
the preliminary injunction matter is hereby withdrawn as neces- 
sary." (Order of April 27, 1961.) 

On May 3, 1961, counsel for ALPA and United, asserting 
that findings were required by law in passing upon applications 
for preliminary injunctions, requested leave in open court to 
file proposed findings of fact and conclusions of law in support 
of the District Court's denial of the preliminary relief. This 
request was denied upon the statement by counsel for appellant 
that he would withdraw the motion for a preliminary injunction 
(Tr. May 3, 1961, p. 19). Thereafter, by praecipe dated May 3, 
1961, appellant withdrew its motion for a preliminary injunction 
and its motion for a temporary restraining order. 
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On May 3, 1961, the District Court's final order 
was entered, dismissing the complaint on the grounds that (a) 
the Court lacked jurisdiction of the subject matter, (b) no 
substantial constitutional question was presented, (c) the 


complaint failed to state a claim upon which relief could be 


granted and (da) "in view of the decisions in Switchmen's Union 


of North America, 320 U.S. 297, and United Transport Service 
Employees v. National Mediation Board, 85 U.S. App. D.C. 352, 
179 F.2d 446..." (Order of May 3, 1961). 

Notice of Appeal was filed herein on May 3, 1961. On 
May 19, 1961, this Court denied appellant's motion for a stay 


or injunction pending appeal. 


SUMMARY OF ARGUMENT 
The District Court ruled that the complaint pre- 
sented no substantial constitutional question and that by rea- 
son thereof it had no jurisdiction, in view of Switchmen's 
Union of North America vs. National Mediation Board. 320 U.S. 
297 (1943), and United Transport Service Employees vs. National 
Mediation Board, 85 U.S. App. D. C. 352, 179 F.2d 4h6 (C.A.D.C. 


1949), to enjoin the NMB from conducting an election on the 


es. 


basis of the craft or class determination made by a Committee 
established by the Board under Section 2 Ninth of the Railway 
Labor Act. 

A. The only allegation relating to due process was 
that the Chairman of the Committee observed the inflight oper- 
ations of a United Air Iines flight deck crew in the absence 
of an authorized representative of appellant. | 

The complaint fails to establish the substantial and 
specific prejudice supposed to have resulted from the Chair- 
man's observations, as it must under the applicable authorities. 
Market Street R. Co. vs. Railroad Comm'n., 324 U.S. 548 (1945) ; 
United States v. Pierce Auto Freight Lines, 327 U.S. 515 (1946) ; 
Inland Empire Council v. Millis, 325 U.S. 697 (1945). In addi- 
tion, even assuming that an ex parte view of the premises by 
the Chairman of the Committee was erroneous, appellant had 
unlimited opportunity in the many hearings and views held and 
conducted subsequent to the ex parte observations to rebut any 
misimpressions which may have been received. Consequently, if 


administrative error was committed, it was thereafter cured. 


Inland Empire Council vs. Millis, 325 U.S. 697 (1945); Sisto vs. 


- 14 - 


Civil Aeronautics Board, 179 F.2d 47 (C.A.D.C. 1949). 

Moreover, since the Board is not required to conduct 
a hearing under Section 2 Ninth, the hearing which the Committee 
did conduct need not be cast in the rigid form of a judicial 
or quasi-judicial proceeding. Clearly, the ex parte observa- 
tions of Mr. Donaldson are not enough to invalidate the exten- 
sive inquiry which the Committee conducted. 

B. The craft or class determination underlying the 
election processes established by the Railway Labor Act is 
within the exclusive province of the NMB and is not subject to 
judicial review. Switchmen's Union of North America v. National 
Mediation Board, 320 U.S. 297 (1943); United Transport Service 
Employees v. National Mediation Board, 85 U.S. App. D. C. 352, 
179 F.2d 85 (C.A.D.C. 1949). This is proven by the legislative 
history of the Railway Labor Act and has been confirmed by the 


courts. Appellant's contention that the Board cannot tamper 


with an "established" craft or class is belied by the obvious 


purpose of the Act in its implicit grant of exclusive power to 
the Board to determine the craft or class entitled to represen- 
tation. 


While the merits of the craft or class issue decided 


by the Board through its Committee are not in issue, the Com- 
mittee's Findings are, nevertheless, supported by the evidence 
and are consistent with prior Board determinations. Addition- 
ally, the Findings reflect an acceptance of criteria established 
by the Board early in its administration of the Railway Labor 
Act and adhered to in the years thereafter. Appellant's con- 
tention that the Board has always treated historical eroupings 
of employees as controlling when issues of craft or class are 
presented is simply contrary to the reported determinations by 
the Board. 

The Board having performed the duty imposed on it by 
the Railway Labor Act to resolve the craft or class issues 
arising out of representation disputes, the decision in Leedon 
v. Kyne, 358 U.S. 184 (1958) is inapplicable. The principle 
of that case may be invoked only when the administrative agency 


is guilty of violating an express statutory command. It has 


no bearing where the agency acts pursuant to the statutory 


provisions it was created to administer. 


ARGUMENT 

THE DISTRICT COURT PROPERLY DISMISSED THE 

COMPLAINT ON THE GROUND THAT IT WAS WITHOUT 

JURISDICTION OF THE SUBJECT MATTER. 

In Switchmen's Union v. National Mediation Board, 

320 U.S. 297 (1943), the Supreme Court held that the determinations 
of the National Mediation Board as to the scope of a collective 
bargaining unit were not judicially reviewable. This decision 
related specifically to "the authority of the Mediation Board 
in election disputes to interpret the meaning of 'craft' as used 
in the statute” (p. 305). See also United Transport Service 
Employees v. National Mediation Board, 85 U.S. App. D.C. 352, 


179 F. 24 446, 451 (1949), which characterized the Switchmen's 


case as involving "a craft or class determination." 


The ultimate question in this case is whether the 
Mediation Board (or the Committee which it appointed) had 
authority to determine that the work of pllots, co=-pilots and 
flight engineers on United was so interrelated as to make them a 
single eraft or class for purposes of collective bargaining. 

Since this was precisely the kind of matter which the Board was 
authorized to determine, its action is not subject to review under 


the plain terms of Switchmen's. 


The Switchmen's opinion put "all constitutional questions 
aside," and the United Transport Service case found it necessary 


to decide whether the "complaint stated a cause of action for 


invagion of . . . constitutional rights." But this exception to 


the Switchmen's rule has so far been invoked only where racial 


discrimination was involved, as in United Transport Service 


itself and Brotherhood of Railway and Steamship Clerks v. United 


Transport Service Employees, 137 F. 2d 817 (C.A.D.C. 1943), 
reversed 320 U.S. 715 (1943). 


In Leedom v. Kyne, 358 U.S. 184 (1958) the Supreme Court 
held that a representation determination by the National Labor 
Relations Board was reviewable because the Board had acted “in 
excess of its delegated powers and contrary to a specific pro- 
hibition in the Act" (p. 188). And this Court has aibbenianthy 
interpreted the Kyne and Switchmen's cases as precluding review 
of matters of discretion, including the appropriateness of a 
bargaining unit, except where there is a violation of a "clear 
and mandatory" statutory provision, Leedom v. I.B.E.W. 107 
U.S, App. D.C. 357, 278 F. 2d 237 (C.A.D.C. 1960). 

Appellant attempts to bring this case within both the 
constitutional and the statutory exception to the Switchmen's 


doctrine. It argues that the Committee's determination that 


pilots and flight engineers on United compromise a single craft 
is contrary to an alleged statutory right of the flight en- 
gineers to determine their own eraft. Appellant further argues 
that the Committee Chairman rode in the cockpit of a United plane 
in which he was traveling as a passenger and informally viewed 
the activities of the pilots and flight engineer on that plane. 
We shall show that neither of these contentions is 
valid, and that the trial court properly held that it lacked 


jurisdiction to review the administrative decision here. 


A. 


The District Court Properly Determined That No Sub- 
stantial Constitutional Question Had Been Presented. 


In this case there was no constitutional defect in the 


proceeding. Furthermore, appellant is mistaken in arguing that 


the District Court overlooked the fact that Switchmen's did not 


foreclose judicial review of constitutional questions. The 
District Court relied both upon the fact "that no substantial 


constitutional question is presented" and the decisions in 


Switchmen's and United Transport Service.*/ 

Appellant takes the position, however, that an allegation 
of constitutional deprivation is enough to vest a District Court 
with jurisdiction which it would not otherwise have, without 
regard to the substantiality of the allegations. This contention 
4s without merit. At the threshold of any proceeding @ court 
4s empowered to examine into the basis of its jurisdiction. Upon 
a finding that the jurisdictional facts are without substance, 
the complaint mst be dismissed. McNutt v. General Motors 
Acceptance Corp., 298 U.S. 178, 182, 189 (1936); Becker v. Angle, 
165 F, 24 140, 142 (C.A. 10, 1947); Joy v. Hague, 175 F. 24 395, 
396 (C.A. 1, 1949), cert. den. 338 U.S. 870; Givens v. Moll, 
177 F. 24 765, 766-7 (C.A. 5, 1989), cert. den. 339 U.S, 9045 
Birmingham Post Co. v. Brown, 217 F. 24 127, 131 (C.A. 5, 1954). 
37 Whe District Court Order of May 3, 1961, read in pertinent 


part - as follows: 

". . . it appearing that the Court is without jurisdiction 
over the subject matter of this cause, that no substantial 
constitutional question is presented, and that the Complaint 
fails to state a claim upon what relief can be granted, and 
in view of the decisions in [Switchmen's and United Transport 
Service], it is by the Court on this 3d day of May, 1961 

TORDERED that the said motions to dismiss be and the same 
are hereby granted and the Complaint be and the same is here- 
by dismissed, and it is 

"FURTHER ORDERED that the said alternative motions for 
summary judgment be and the same are hereby denied as moot. x 


The Donaldson episode did not result in the 
substantial and specific prejudice necessary 
to raise substantial issues of due process 


violation. ee eee 


The alleged violation of constitutional rights is that 


in December, 1959, Mr. Donaldson, while on @ regularly scheduled 
United flight from Chicago to Denver, his home, accepted an 
invitation by the first pilot to ride in the cockpit. Although 
a flight engineer was present, he was not a duly authorized rep- 
resentative of FEIA. The complaint alleged that Mr. Donaldson 
observed the perfcrmance of duties by the various flight deck 
crew members and asked questions concerning the operations, by 
virtue of which "The Committee and the Board deprived [appellant] 
of procedural due process, denied it the rights of cross-examina- 
tion and decision on the basis exclusively of the evidence, in 
violation of the Act and the Constitution." (Comp., par. 27.) 
These allegations do not satisfy the burden imposed on 
one seeking to nullify an administrative finding. Market Street 
R. Co. v. Railroad Commission, 304 U.S. 548 (1945). The com- 
plaint does not establish in what way Mr. Donaldson's observations 
were prejudicial to appellant other than the conclusory averments 


that due process was infringed. Nor 4s there any reason to 


ee are 


believe, without explication, that there was péejaaice,*/ In the 
absence of allegations of specific prejudice, a4 complaint which 
seeks to upset an administrative decision on those grounds is 
vulnerable to a motion to dismiss, : 

To cure the omission, appellant argues that specific 
prejudice need not be shown, that the mere recital that an 
ex parte view by the fact finder has taken place is ¢€ ugh to 
vitiate the entire proceedings (App. Br., p. 34). This is 
directly contrary to the pronouncements by the Supreme Court. 
In Market Street R. Co. v. Railroad Commission of California, 
324 U.S. 548 (1945), the appellant claimed denial of due process 
in procedural matters in that, inter alia, the hearing wes 
4mproperly based on matters outside the record on which there 


was no opportunity to cross-examine or to be heard. The Court 


*7 The Committee itself passed on a motion by appellant to 
disqualify Mr. Donaldson, and in denying it stated that since 

the Committee "is willing to observe the operation of a DC-7 or 
any other plane in flight before proceeding further . .. the 
Committee finds that the exposure of the Chairman to the operation 
of a DC-7 1s not in any way prejudicial to the position taken 

by either party." (Transcripts of Committee Proceedings, Vol. 13, 
p. 1429). The full Board denied appellant's disqualification 
oC on substantially the same grounds (NMB Order, February 5, 
19 ° 


stated (324 U.S. 548, 562): 
"Tt does not appear that the Company was in any 
way prejudiced thereby, and it makes no showing 
that, if a rehearing were held to introduce its 
own reports, it would gain mich by cross-examina- 
tion, rebuttal, or impeachment of its own auditors 
or the reports they had filed.” 


In United States v. Pierce Auto Freight Lines, 327 U.S. 
515 (1946) the Supreme Court held that an order of the Interstate 
Commerce Commission granting certain carriers certificates of 


public convenience and necessity, after hearing, was not invalid 


in the absence of a showing of specific prejudice, even though 


the Commission did not determine the case exclusively on the 
record before it but considered evidence in other proceedings 
involving the same parties. The Court said that the Commission's 
failure to consider each case exclusively on its own record would 
be a ground for invalidating the order "if it ha[d] resulted 
in substantial prejudice . . ." and on this point concluded 
(327 U.S. 515, 528, 530): 

on the contrary, in the one case as in the 

other, the mere fact that the determining body 


has looked beyond the record proper does not 
invalidate its action unless substantial preju- 


dice is shown to result. Market Street R. Co 
v. Railroad Comm'n, 304 U.S. BRS, 501-502; - + -” 
Thus, not every exposure to evidence outside the record 


will invalidate an administrative finding. 


Appellant at page 34 of its brief asserts, however, that 


specific prejudice did occur, Appellant states that the Committee 
relied on the actual and projected duties of pilots and flight 
engineers, their community of interest in the cockpit, and other 
facts. 

"Rach and all these factors constituted the very 

essence of the 'evidence' taken by Donaldson in 

the cockpit in his unannounced and private 

viewing.” (App. Br. p. 34). 

However, the relevance of the observations of 
Mr, Donaldson to the issues does not establish that they were 
prejudicial to appellant. | 

Taken in context, the Donaldson incident has been in- 
flated by appellant out of all proportion to its significance. 
The duties of pilots and flight engineers were exciared in the 
evidence taken after the incident occurred, both by wae of 
testimony and in the "views" of the way flight operations were 
actually conducted. 

Appellant asserts that the evil of Mr. Donaldson's 
conduct lay in his observation of the duties performed by flight 
deck crew members during a regularly scheduled flight. But the 
record shows that on Jammary 9, 1960, (the Donaldson flight 


occurred in December, 1959, and appellant was notified immediately 


thereafter) the Committee visited a United DC-7 aircraft in the 


company of ALPA, FEIA and United: representatives (Hodgson 


affidavit). At that time all instruments and controls in the 
cockpit were identified and the technical representatives present 
acted as a complete crew to demonstrate the standard operating 
procedures authorized by the flight manual from pre-starting 
check list through take-off, landing and parking. On March 23, 
1960, the Committee in the presence of ALPA and FEIA repre- 
sentatives toured United's flight training center at Denver, 
Colorado. It observed flight crews in flight similator training 
undergoing proficiency training and checks following standard 
operating procedures and, on the same day, was taken on an 
actual flight of a United DC-6 aircraft (Brown affidavit). On 
March 28, 1960, the Committee and representatives of ALPA and 
FEIA were taken on an actual flight of a United pe-8 jet air- 
craft, Standard operating procedures were followed by the crew 
on this flight and the flight of the pec-6, which were observed 
py all representatives present (Brown affidavit). 

Manifestly, appellant had unlimited opportunity after 
the date of Mr. Donaldson's flight to present evidence to the 


Committee of any deviation in procedures which may have been 


followed by the crew during that flight*/ and to dispel any 


erroneous impression which the Chairman may have received. The 
hearings continued for more than six months after the Donaldson 
incident occurred. Hundreds of exhibits directed to the issues 
were offered and taken into evidence. : 

If error was committed as a result of the Donald in- 
cident, it was cured thereafter, Certainly, the Committee 
findings are not predicated on what Mr. Donaldson observed during 
the flight. Even the most formalistic view would not permit 
an argument that an administrative agency 4s barred roe curing 
its own procedural error. Appellant would have this Court pre- 
sume that Mr. Donaldson - and therefore the Committee ~ remained 
prejudiced against FEIA even though the complaint does not 
establish prejudice, or that, if Mr. Donaldson did receive an 
erroneous impression, he harbored it to the detriment of FEIA 
throughout all the subsequent hearings and aepianatiousior flight 
erew procedures. 

The position taken by appellant has no support in law. 
In Inland Empire Council v. Millis, 325 U.S. 697 (1945) the 
¥/7 Paragraph 14 (p. 5) of the complaint charged that the flight 


deck duties on the day of the Donaldson observations were 
"deliberately manipulated", 


Supreme Court was asked to review a certification by the 


National Labor Relations Board on the ground that the petitioner 


was denied the "appropriate hearing" required by Section Q9(c) of 


the National Labor Relations Act, as amended. 29 U.S.C. §159(c). 
Petitioner claimed that the certification was based in part on 
the Board's ex parte survey during 2 pre-election hearing of 

4ts rival's claim of authorization by employees, and that a 
post-election hearing granted to petitioner could not cure the 
defect. On refusing to review the certification, the Supreme 
Court stated (325 U.S. 697, 708): 


MWe need not decide whether the hearing would have 
peen adequate or 'appropriate,' if the February, 
194 hearing had not been granted and held, In 
the Board's view, petitioners, when afforded the 
opportunity in the proceedings to show cause held 
prior to the election, brought forward nothing 
which required it to hold a further hearing for 
the taking of evidence. With this petitioners 
disagree. We need not examine whether one or the 
other was correct in its view. For when the objec- 
tions were renewed after the election, and others 
also were advanced, the Board gave full and ade- 
quate opportunity for hearing, including the 
presentation of evidence, concerning them. 


* & 


"whether or not the hearings provided before the 
election were adequate to comply with the regula- 
tions, the procedure upon rehearing afterward was 
adequate to perform its intended function of af- 
fording full opportunity for correcting any defect 
which may have existed in the previous stages of 
hearing." 


By way of footnote to the preceding passage, the Court observed 
that "At most the hearing was defective, and the opportunity 
given by the post-election hearing was effective to cure whatever 


defects may have existed, if any." 325 U.S. 697; 710, foot- 


note 13, See also, Sisto v. Civil Aeronautics Board, 179 F. 24 


47, 51 (C.A.D.C. 1949). 

The allegations of procedural infractions made in this 
case are no more substantial than those in the Inland Empire 
case, They are danervine of the same fate. 

Appellant relies on Carter v. Kubler, 320 U. s. ahs 
(1943). There the issues presented to the Supreme Court were 
“whether it was error under §75, sub.s(3) of the Bankruptey Act, 
11 U.S.C. §203, sub.s(3) for a conciliation commissioner to fix 
a valuation partly on the basis of his personal investigation 
and, if so, whether that error was cured on review by the 
District Court." Appellant relies strongly on language in the 
Carter opinion to the effect that it was improper for the 
commissioner to act personally as an appraiser and conduct his 
own factual inquiry absent the knowledge and consent of the 
parties to the hearing (App. Br., p. 27). : 

Significantly, however, the Court held that the error 
was cured by a subsequent review of the valuation by the District 
Court.. The case therefore does not support appellant's conten- 
tion that Mr, Donaldson's view of the flight deck in December, 
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1959, was a fatal error, incapable of correction (App. Br., 
p. 30). 

Entirely apart from this, the Carter case is not 
factually pertinent. The sole function of the conciliation 
commissioner was in the matter of appraisal of a farm for valua- 
tion purposes under the Bankruptcy Act. In his report to the 


Bankruptcy Court the commissioner expressly stated that he based 


on 
his finding not only/evidence taken at a hearing conducted for 


that purpose but also upon "[his] personal investigation .. . 
of the value of said farm. . ." 320 U.S. 243, 245. That is 
not the case here. 

On the contrary, the Committee findings here were clearly 
based on all the evidence relating to flight duties, training 
procedures, seniority systems, history of bargaining and tech- 
nological evolution of aircraft equipment. There is no indica- 
tion that the Committee considered or gave weight to Mr. Donaldson's 
observations, whatever they may have been. It is noted that 
appellant does not even allege that the Committee in any way 
relied on whatever information may have been obtained by 
Mr, Donaldson on the December flight. 

Secondly and most significant 1s the fact that the 


Supreme Court took pains to point out that the personal in- 


vestigation was made by the commissioner "without petitioner's 


knowledge or consent and no opportunity was accorded petitioner 
to examine or rebut the evidence obtained in the course of such 
investigation." 320 U.S. 243, 247. Contrariwise, appellant here 
had full opportunity to "examine or rebut the evidence" allegedly 
obtained by Mr. Donaldson. As noted, many hearings were con- 
ducted after the Donaldson flight in which appellant, with 
knowledge that the flight had taken place, could have eituaved 
any misconception retained by Mr. Donaldson. 

Appellant asserts that although the Supreme Court in 
Carter v. Kubler found the District Court review of the valua- 
tion to have cured the Commissioner's error, the effect of 
Mr. Donaldson's personal investigation was not cured, "for the 
Board did no more than adopt without change the Committee's 
findings" (App. Br., p. 28). ‘This harks back to the theory that 
an administrative agency cannot cure its own procedural error 
through remedial hearings. In point of law it is Samet ental 
whether the error is remedied by the administrative agency 
committing it or by an independent review of the agency action. 
Here, the Committee itself neutralized any 111 effects which 


may have resulted from Mr. Donaldson's observations and no 


independent review of its findings was necessary to validate then. 
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By reason of the foregoing, the District Court properly 
found that no substantial constitutional question had been pre- 
sented, 


2. The Ex Parte Observations by Mr. Donaldson did 
not violate the requirement of a hearing in 


Section 2 Ninth of the Railway Labor Act. 
Appellant argues that although the NMB need not hold 


hearings, the Committee is required to do so by the statute, and 
that therefore the Committee's failure to hold a proper hearing 
gives jurisdiction despite the Switchmen's case. But the fact 
that the Board is not required to hold a hearing in dealing with 
the same type of question, as the Switchmen's opinion stated 
(320 U.S. 297, 304) proves that a hearing is not required by 

the Constitution in this kind of proceeding. 

The question then is whether Mr. Donaldson's extra- 
hearing inspection was a direct violation of the statutory 
command that the Committee hold a hearing. The fact that the 
Committee conducts the same kind of proceeding as the Board*/ 
suggests that the hearing need not be cast in the rigid form 


of a judicial or quasi-judicial proceeding, The word "hearing" 


%/ See Rules of National Mediation Board, §1202.8. 


has different meanings in different statutory contexts. ‘Inland 
Empire Council v. Millis, 325 U.S. 697 (1945); Norwegian 
Nitrogen Products Co. v. United States, 288 U.S. 294 (1933); 

Opp Cotton Mills v. Adm'r, 312 U.S. 126, 151 (1941). Clearly 

a minor departure from the quasi-judicial processes is not enough 


to invalidate the Committee's action. 


Appellant is trying to make a mountain out of a mole- 


hill. Even had not the effect of the Donaldson episode been 

vastly outweighed by the copious evidence at the Keane and 

the subsequent examples of actual flight operations, it would 

not so permeate the entire proceeding as to require that the 

5000-page hearing be held over again before a aifferent tribunal. 
Certainly any such error in procedure, if there was 

an error, would not be such a violation of a statutory command 

or constitutional right as to fall within the aeceptions to the 


Switchmen's doctrine. 


B. 

The Mediation Board Acting Through its Committee 

Did Not Violate Any Statutory Provision by Com- 

bining Pilots and Flight Engineers Into a Single 

Bargaining Unit 
In order to avoid the holding in the Switchmen's 

case, appellant urges that the Board went beyond what the Act 
allows when it determined that the pilots and flight engineers 
on United aircraft constitute a single craft or class. In 
short, the argument runs that the Board should not have deter- 
mined that United pilots and flight engineers constitute 
a@ single craft or class because the flight engineers are 
a “craft or class" within the meaning of the Act which cannot 
be tampered with or destroyed by the Board. The argument is 
that once a craft or class is "established," by one means or 
another, it is immune from re-examination by the Board. Thus, 
4t is contended the Board exceeded its statutory power when it 
combined the flight engineer and pilot crafts or classes to 
become the "flight deck crew member" craft or class, and that 


the determination may be reviewed under the authority of 


Leedom v. Kyne, 358 U.S. 184 (1958). 


The position taken by appellant is untenable in two 


respects: the Board clearly has power to decide issues of 
craft or class and is not bound to adhere to past eee 
secondly, even were this matter subject to reasonable debate, 
Leedom v. Kyne under its broadest interpretation is applicable 
to permit review only when the administrative agency violates 
a "specific prohibition in the Act." 358 U.S. 184, 188. 

While the Act does not expressly confer on the NMB 
the power to determine the composition of a craft or oo 
the power is Racivan = The power must reside somewhere and 
the Supreme Court and this Court have held that it neesaee 


with the Board. 


The Supreme Court stated in Switchmen's (320 U.S. 


297,” 305): 


"In the present case the authority of 
the Mediation Board in election disputes to; 
interpret the meaning of 'craft' as used in 
the statute is no less clear and no less 
essential to the performance of its duty." : 


And this Court stated in United Transport (179 F.2d 446, 449): 


*/ The lack of a definition of "craft or class" was no 
legislative oversight. See the legislative history, 
discussed below. 


"Necessarily incidental to the power 
of the Board under Section 2 Ninth to 
resolve controversies concerning the right, 
conferred under Section 2 Fourth, of the 
majority of any craft or class of employees 
to determine who shall be the representative 
of the craft or class for the purposes of 
the Act is determination by the Board of what 
is the appropriate craft or class in which 
an election shall be held. Switchmen's Union 
v. National Mediation Board, 320 U.S. 297 eer 


Appellant urges, however, that this power of the 
Board is ecircumseribed by the existence of established crafts 
or classes and that Congress never granted the Board any 
authority to destroy "those organization and bargaining 


groupings which the employees had themselves voluntarily es- 


tablished and maintained." (App. Br., p. 50). While it is 


undoubtedly true that the Board has in this area given weighty 
consideration to bargaining history and the voluntary groupings 
by employees, this does not negate the power of the Board to 
treat other factors in a given case with even greater respect. 
The Board was not intended to be powerless to merge previously 
separate groups of employees when a change in their functional 
duties so require. 

The Board does not create crafts or classes, nor does 


4t destroy them. Crafts or classes of employees come into 


existence or disappear by a gradual process of separation or 
merger along functional lines. Cf. Findings, 5, 7; 8-11. 
When the functions of groups of employees become 50 overlap- 
ping as to require a finding that they have become a single 
craft or class, where it would be more "appropriate" tor bar- 
gaining purposes, it would be a serious impediment to adminis- 
tration of the Act if the Board could not so determine. 

A history of separate craft or class bargaining, 
while relevant, is not controlling. The problem is also 
@ functional one, that is, at what point does the job to be 
performed become sufficiently separate from another joo, so 
that the employees involved shall have their aifferent in- 
terests protected by a separate bargaining representative. 


Whatever the nature of the problems, however, it is evident 


that the duty to resolve them was entrusted by Congress to 


the Board. 
A search of the legislative history of Section 2 
Ninth has uncovered no suggestion that when the words "craft 


or class" were written into the act, they were meant to 
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freeze whatever craft or classes existed at that time. In 


fact what legislative history is relevant is persuasive that 
Congress intended the Board to determine and define craft or 
class. 

Section 2 Ninth was written into the Act as part of 
the 1934 amendments (48 Stat. 1185). These amendments were 
drafted by I.C.C. Commissioner Joseph B. Eastman, and his 


views on the intent of the amendments are accepted as author- 


titative. His testimony at a legislative hearing on the bill 
ee 


is cited in Switchmen's at 320 U.S. 297,302. 

During the course of the same hearing relied on in 
Switchmen's, Commissioner Eastman was asked by Mr. Wolverton, 
a member of tne House Interstate and Foreign Commerce Com- 


mittee, if the amendment “includes a definition of craft or 


*/ Appellant's argument to the contrary would prove too much. 

(App. Br. p. 49). If the Board has power only to treat 
with "established" crafts or classes, appellant would have 
difficulty in showing that it was an established craft or 
class within the meaning of its construction of the Act. 
Flight engineers were first used on aircraft during the Second 
World War (Findings, p. 2). 


*#/ See S. Rep. No. 1065, 73d Cong. 2d Sess. 3 (1934); Hearings 

before Senate Committee on Interstate Commerce, 73d Cong.2d 
Sess. 134-5 (1934); Hearings before House Committee on Interstate 
and Foreign Commerce, 73d Cong. 2a Sess. 56, 70-2, 85 (1934). 


class." Commissioner Eastman responded: 


“We thought of that, as to whether or 
not it was necessary to define craft or class, 
but those are words which have been used in labor 
parlance for a very long time, and I think 
there would be no difficulty in determining 
what is a craft or class of employees. 


"Mr. Wolverton. You do not think that 
without definition they might create disputes 
between the different classes of employees as 
to the jurisdiction of each? 


"Commissioner Eastman. No; and if there 
are any disputes, I think that that matter 
is sufficiently covered by the provisions of 
the ninth paragraph, which provides for the 
settlement of such disputes, or rather, 
provides the tribunal which shall have power 
to consider and determine such disputes. 


"Mr. Wolverton. You do not think it is 
necessary then to define the craft is any 
specific way? 


"Commissioner Eastman. No; I do not 
think it is necessary." (Hearings on H.R. 


650, House Committee on Interstate and Forei 
Commerce, 73d Cong., ed Sess. (1934), p. 45). 


C. 


The Administrative Practices of the Board Under 
the Railway Labor Act Do Not Militate Against 


the Determination Sought to be Reviewed. 

Contrary to the statements by appellant (App. Br. 
pp. 53-59) that the Board has expressed itself in conformity 
to appellant's interpretation of the Act regarding craft or 
class determinations, the administrative practices heretofore 
followed are perfectly consistent with the conclusions reached 
by the Committee. From the earliest craft or class determi- 
nations it has been called upon to make, the Board has announced 
the eriteria which it will follow. In a matter involving the 


representation of employees of the Delaware, Lackawanna & 


Western Railroad, 1 Determinations 43, 49 (1937) the Board 


stated: 


“When it became necessary for the Board 
to determine those eligible to participate 
in the selection of representative by the 
majority of the craft or class, the Board 
has been guided by these general principles: 


“(a) To follow, so far as practicable, 
the past practice in grouping of employees for 
representation purposes; 


"(b) To consider the nature of the 
employment, supervision, practicable lines 
of promotion and demotion, with accompanying 
seniority, to develop on the one hand pro- 
tection of the employees from arbitrary 
action of management and a definitive line 
of development of employees with a view to 
efficient operation; 


"(c) The public interest in preventing 
interruptions of commerce." 


The Board has consistently held to these criteria 
over the years. If anything: it has broadened them to in- 


clude additional considerations. Thus, in 1944, in Pacific 


Electric Railway Co., 1 Determinations 289, 299 (194) the 


considerations were phrased as follows: 


"(1) Composition and relative per- — 
manency of the groupings for representation 
purposes which the employees concerned have 
voluntarily developed in the past among 
themselves, on the railroad where the dis-. 
pute under investigation exists. 


"(2) Extent, nature and effectiveness 
of the collective bargaining arrangements | 
and later agreements developed by the em- 
ployees interested in the dispute with the: 
carriers employing them. 


"(4) [sic.] Usual practices of 
seniority observed or developed for the 
employees concerned. 


"(5) Nature and extent of the communi- 
ties of interest existing among the employees." 


eae 


It is not without significance that the same limitation on 
the Board's authority to resolve craft or class issues was 
urged in the Pacific’ Railway proceeding as is being urged 
here. The Brotherhood of Railroad Trainmen had agreements 
with the carrier covering various classifications of em- 
ployees and in support of having them voted as a single unit 
contended "that the National Mediation Board ha[d] no author- 
ity under the Railway Labor Act to determine the crafts or 
classes, since ... Congress intended to have the matter of 
crafts or classes determined by working agreements voluntarily 
made between bona fide labor unions and the carrier." 1 Deter- 
minations 289, 299. The contention was denied. (Id. at 302.) 
{he Board has uniformly adhered to the standards 
set forth in the Delaware, Lackawanna and Pacific Railway 
determinations, supra. See Erie Railroad Co., 2 Determinations 


102, 108 (1953); Pullman Co., 2 Determinations 120, 127 (1949) ; 


Puliman Co., 1 Determinations 503, 511 (1946); Braniff Inter- 


national Airways, 1 Determinations 456, 462 (1948); Chicago, 
North Shore and Milwaukee Railway Co., 1 Determinations 215, 
225-6 (1942). See also Administration of the Railway Labor 


Act by the National Mediation Board, 1934-1957, p. 20. 


- 41 - 


It is not true, therefore, that the only, or even 
paramount, factor considered by the Board in craft or class 
disputes is the historical groupings of the employees or their 
voluntary maintenance thereof (Cf. App. Br. pp. 53-57). 

As the Board has iterated time and again, a number 
of considerations impose themselves in this sensitive and 
complex area. Appellant's interpretation of the Act would 
require that once a bargaining representative is certified for 
a particular craft or class, regardless of technical or func- 
tional changes in the industry, and regardless of the public 


interest in maintaining industrial peace, the craft or class 


so recognized is forever frozen. The postulate is unacceptable. 


As observed by the Board in response to a statement that past 
practices and working agreements should govern the formation 
of crafts or classes (Chicago, North Shore and bei wanes Rail- 
way Co., 1 Determinations 215, 226, (1942)): 


"This statement gives no suggestion that 
agreements by which employees have been covered 
in the past are to be the exclusive tests of 
a ‘craft or class,' or that an agreement having 
been negotiated, the employees covered thereby 
are forever 'frozen' into a classification pro- 
duced by this single circumstance in their re- 
lations with the employer." 


Appellant erroneously states at page 53 of its 
brief that the Board has never broken up or merged craft or 
class groupings in the face of a history of separate represen- 
tation on the carrier involved where that history is in accord 
with a substantial practice in the industry. To the contrary, 
a mumber of determinations have done 80. Under the facts 
reported in United Transport Service Employees v. National 
Mediation Board, 85 App. D. C. 352, 179 F.2d 446 (C.A.D.C. 1949) 


the Board, while a collective bargaining agreement was in force, 


made a new determination of craft or class splitting up the 
*% 


prior grouping among two other crafts or classes. And see 


Chicago, Aurora & Elgin Railway Co., 1 Determinations 229 
(1942); National Airlines, 1 Determinations 423 (1947). In 


Pittsburgh & Lake Erie Railroad Co., 1 Determinations 115 


(1938), the Board took note of its own change of policy with 


*/ Plaintiffs found themselves as part of the new craft or 

class represented by a union which did not admit them 
to membership because of their race. This court reversed 
a summary judgment for the Board on the ground that the 
District Court, in view of Switchmen's, had power only to 
dismiss the complaint in that the Board had the exclusive 
authority to determine the craft or class in which an elec- 
tion was to be held. 


respect to the maintenance of customary groupings. It stated 


(Id. at 123): 


"The exceptions were in the main created 
by the Board itself when it voted yard foremen 
separately from other yardmen in a number of 
elections. In its Mrst Annual Report the 
Board discussed this experience and gave notice 
of intention thereafter to maintain the cus- 
tomary grouping of crafts or classes as es- 
tablished by accepted practice." 


This statement shows that at one time the = did 
not follow customary groupings. The change in policy, how- 
ever, did not reflect a change in power, when the Board found 
other considerations entitled to greater respect. : 

In those Board determinations cited by appellant 
which seem to emphasize the role of customary groupings, all 


were decided in the context of a Board policy, now well 


*/ The flight engineers themselves are a good example of 
this. In American Airlines, Inc., 1 Determinations 371 
(1944) the Board determined that flight engineers wey3 not 
a separate craft or class but were a part of the mechanic 
craft or class. Ina later decision, Transcontinental and 
Western Air, Inc., 1 Determinations 417 (1945) the Board held 
that the flight engineers were a separate craft or class and 
distinguished its earlier decision as the basis of the differ- 
ence in duties on the two airlines. 


established, not to permit splinter groups which would impede 


efficient collective bargaining. Thus, in Seaboard Air Line, 


1 Determinations 167 (1940) (App. Br., p. 54) the Board was 


concerned that supervisors would end up in seven separate 
crafts or classes. In Chicago and North Western Railway Co., 
1 Determinations 52 (1937) (App. Br., p. 54) also involving 
supervisory employees, the Board dismissed an application 
requesting certification of four separate crafts of employees 
on the ground that "little in the way of supporting evidence 
was presented to sustain this multiplication of crafts or 
classes ...” (Id. at 53). In New York, New Haven and Hart- 
ford Railroad Co., 1 Determinations 260 (1942) (App. Br., p. 
55) the Board dismissed an application for certification of 
a craft or class separate from the one established on the 
ground that the "najority rule principle ... must be applied 
within stabilized and well recognized groups of employees, 

if it is to help rather than hinder the employees. It cannot 
be used to obtain separate representation rights for small 


groups of disgruntled employees whenever they may be found,” 


she = 


(Id. at 268). In Pittsburgh & Lake Erie Railroad Co., 
1 Determinations 115 (1938) (App. Br. p. 55) the Board ad- 


hered to the traditionally separate craft or class there in- 
volved because the disputants conceded that the Sratt on 

class sought to be merged constituted a distinct craft or 
class, and finally, in Chicago, Aurora & Elgin Rat way Co.; 

1 Determinations 229 (1942) (App. Br., p. 55) the Board, while 
ordering separate elections, specifically rejected the sugges- 
tion that "agreements [or past groupings] by which employees 
have been covered in the past are to be the exclusive tests 

of a ‘craft or class! or that an agreement having been nego- 


tiated, the employees covered thereby are forever ‘frozen! 


into a classification produced by this single circumstance 


in their relations with the employer." (Id. 238). 


Dd. 
The Committee Findings in this Matter 
Do Not Depart From Prior Board Precedents 
and Are Based on All the Evidence Presented 
As noted, the Board-appointed Committee held over 40 
days of hearings addressed to the issue of craft or class. A 
careful reading of its findings demonstrates that the Committee 
gave meticulous study to all the evidence. See Counterstatement 
of Facts. 
The Committee, after reviewing prior Board decisions 
and considering each contention of the parties (Findings, 13-20) 
concluded in part (a) there was a strong commmity of interest 
among United's flight deck crew members, (b) the introduction of 
jet equipment has inoreased the number and frequency of duties 
of a purely piloting nature, (c) the flight engineers have 
evolved from mechanical maintenance men to personnel performing 
essentially piloting duties with only minor inflight mechanical 
duties, (d) all members of the United flight deck crew must be 


familiar with both flight and mechanical functions*/ and 


*7 Gf. New York, New Haven and Hartford Railroad Co., 1 Determina~ 
tions pote 1942) where in combining various crafts and classes 
the Board stated: "The close kinship in the work of crane and 
derrick engineers, firemen and watchmen is shown further by the 
fact that on a job they work side by side with bridge and building 
mechanics and laborers and trackmen. All such employees constitute 
a cohesive working force each with a particular function and the 


z 
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(e) the flight engineer has by virtue of the facts become an 
integrated member of the flight deck crew whose "functions can 
no longer be considered separate from those of other members of 
the flight crew." (Id. pp. 20-22) 

This brief summary of the Committee findings and the 
basis therefor establishes beyond peradventure that they are not 
arbitrary or unreasonable (Cf., App. Br., p. 59). They are con- 
sistent with the criteria established by the Board in prior 
decisions and reflect a careful study of the issues and evidence 


presented. 


As noted, one of the factors considered by the Board in 


resolving issues of craft or class is "the public interest in 
preventing interruptions of commerce." Delaware & Lackawanna & 
Western Railroad, 1 Determinations 43, 49 (1937). 

In this connection the Commission established by: 
Executive Order 10921, as amended, to inquire into a controversy 
between certain air carriers and certain of their employees (eaumanly 


known as the Feinsinger Commission), in its report submitted to 


(continued from preceding page) cooperative work of all is neces- 
sary to complete the job." See Flight Engineers, 2 Determinations 
371, 378 (1944) dismissing the application of FEIA to include 
airline mechanics in the flight engineers craft or class over the 
opposition of Air Line Mechanics Assoc. Int'l. 


the President on May 24, 1961, exhaustively reviewed the history 
of the pilot-flight engineer controversy as well as the craft or 
class decision made by the Committee in the case at bar. The 
report recommended in part as follows: 

"Me most obvious solution to this problem 

[the pilot-flight engineer controversy] is 

merger in some form of consolidation. In the 

considered opinion of the Commission, neither 

peace nor safety of the airlines will be fully 

assured as long as there are two unions in the 

cockpit." Feinsinger Commission Report, P. he, 

The recommendation is instructive. It is not offered 
here to support the decision of the Committee in finding that 
all flight deck employees at United constitute a single unit 
for voting purposes, for those findings stand on their own. It 
is offered, however, to point up the public interest in achieving 
the craft or class merger which the Committee findings require, 
and focus on one of the measured standards which guide the 


Board in this area. 


E. 


Leedom v. Kyne, 358 U.S, 184, Does Not Establish 
the Right to Judicial Review of the Craft or Class 
Determination Involved 


In Leedom v. Kyne, 358 U.S, 184 (1958), a decision by 


the National Labor Relations Board to include professional 


employees contrary to their wishes in a pargaining unit with 
non-professional employees was set aside by the Supreme Court 
even though certification proceedings of the National Labor 
Relations Board are not normally subject to judicial review. 
American Federation of Lebor v. Labor Board, 308 U.S. 4o1 (1940). 
The National Labor Relations Act, Sec. 9(b), 29 U.S.C. §159(b) . - 


provides that the NLRB "shall not decide that any unit is 


appropriate ... if such unit includes both professional employees 


and employees who are not professional employees unless a 
majority of such professional employees vote for inclusion in 
such unit." On the face of this clear violation of the statute, 
the Supreme Court nullified the NLRB certification. The Court 
stated (358 U.S. 184, 188): 
"This suit is not one to 'review' in the 

sense of that term as used in the Act, a deci- 

sion of the Board made within its jurisdiction. 

Rather it is one to strike down an order of the 

Board made in excess of its delegated powers | 

and contrary to a specific prohibition in the 

Act." 

Appellant contends that the principle of ae Vv. 
Kyne authorizes a federal court to review the determination of 
craft or class made in this case, despite the Supreme Court 
ruling in Switchmen's Union v. National Mediation Board, 320 U.S. 


297 (1943). 


The Supreme Court in Leedom v. Kyne expressly dis- 


tinguished the Switchmen's case on the ground that Switchmen's 


did not involve a "sacrifice or obliteration" of a right which 
Congress had created, 358 U.S. 184, 190. 

There is no sacrifice or obliteration of a right in 
the case at bar. Appellant, as a labor organization representing 
employees performing flight engineer duties, has no vested right 
to represent those flight engineers when it is decided by a 
tribunal created for the purpose that flight engineers do not 
constitute a separate craft or class within the meaning of the 
Railway Labor Act. Unquestionably, the professional employees 
in Leedom v. Kyne were given a right by the statute to avoid 
bargaining in a unit which included non-professionals, and some 
remedy must be provided to enforce that right. There is no 
equivalent right granted to appellant under the terms of the 
Railway Labor Act. If certified as the bargaining representative 
of a craft or class, they have the right to represent the 
employees of such craft or class and a Board order denying them 
that right could be challenged. But the Board in the first 
instance mast determine the craft or class for which the 
bargaining representative will be designated, and appellant has 
no right which the courts will protect to a favorable determina- 


tion of that craft or class issue. 
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The Board in ordering an election among flight deck 


crew members at United did not act "in excess of its delegated 
powers and contrary to a specific prohibition in the Act." (358 
U.S. 184, 188) as was the case in Leedom v. Kyne. The Board in 
determining the craft or class issue did precisely what Congress 
4ntended it to do and what the courts have repeatedly said it has 
the duty to do. Switchmen's Union v. National Mediation Board, 
320 U.8. 297 (1943); United Transport Service Employees v. 
National Mediation Board, 85 App. D.C., 352, 179 F ed 446 (C,A.D.C. 
1949), There is no warrant therefore to extend the holding of 
Leedom v. Kyne to the present case. See Leedom v. I.B.E.W., 

107 ‘U.S. App. D.C. 357, 278 F. 2d 237 (C.A.D.C. 1960); Leedom v. 


Norwich, Conn, Print Specialties and Paper Products Union, 
275 F. 2a 628, 630 (C.A.D.C., 1960). 

The legislative history of the Railway Labor Act and 
the authoritative pronouncements by the Supreme Court in ; 
Switchmen's and this Court in United Transport Service repose in 
the Board (or its Committee) the duty to pass on and hacia the 
craft or class issues raised by the ALPA application. It is 


evident under those circumstances that Leedom v. Kyne cannot be 


invoked to sanction review. 


CONCLUSION 


For the foregoing reasons, appellee United Air 
Lines, Inc. respectfully submits that the judgment below 


dismissing the Complaint should be affirmed. 
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BRIEF FOR APPELLEES NATIONAL MEDIATION BOARD, 
O'NEILL, EDWARDS AND BOYD 


IN THE UNITED STATES COURT OF APPEALS 
YOR THE DISTRICT OF COLUMBIA CIRCUIT 


WO... 16332 


UMA CHAPTER, FLIGHT ENGINEERS’ INTERNATIONAL 
ASSOCIATION, AFL-CIO, 


QUESTION PRESENTED 


After a dispute arose as to which of two AFL-CIO unions should represent 


flight engineers employed by United Airlines, the Nations] Mediation Beard 

held lengthy bearings and conducted an election by secret mail ballot. tla 
chin eaceen, ont of 2,40 eligible votst, aay 58 vous wre ous fr 
appellant Flight Engineers International Association, AFL-C1O; over 1,600 
votes, however, were cast for the rival union, i.e., for appellee Air Line 
Pilots Association International, AFL-CIO. The Board, sccordingly, on May 31, 
1961, certified the rival union es the appropriate collective bargaining 
representative. 

im our opinion, the question presented by this appeal is whether the 
district court has equity jurisdiction to interfere with the conduct of such 
an election, to set aside the certification, snd to prohibit the carrier from 
bargaining with the union selected by the employees in the election 
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COUNTERSTATEMENT OF THE CASE 
1. The Proceedings Before the Nations! Medistion Board. In August 1959, 
the Air Lines Pilots Association (ALPA), alleging the existence of a repre- 
sentation dispute involving the employees of United Air Lines, spplied to 
the National Mediation Beard (IMB or Beard) te exercise its powers and duties 


ender Section 2, Ninth ef the Railway Labor Act. 44 Stat. 577, 48 Stat. 1186; 
45 U.8.C. 152, Ninth. Infra,pp.4-he ALPA sought the designation of 2 
representative for the craft or class of flight deck crew menbers, in the 


job classifications ef pilot or captain, reserve pilot, co-pilot and second 
efficer or flight engineer. On November 16, 1959, the IMB, pursuant to 


Section 2, ninth, syponted 2 come of tras nevtesl pcteas (Cmttoes) 
to designate who mey participate in the election. 

Qa December 1, 1959, the Committee convened a hearing. ALPA end the 
appellant, Flight Engineers International Association (¥EIA), were parties to_ 
the hearing. Both unions were represented by counsel end afforded opportunity 
to present evidence and examine all witnesses. Vatted Air Lines (Uatted) 
was also invited to present its views and to furnish information at the 
request of the Coumittee. The hearings were lengthy end contiaued for 

40 days on various dates until June 23, 1960. Approximately 600 exhibits 
were introduced and over 5000 pages of testimony and argument were taken. 


On January 17, ag casiouarkemsaccomee Traces the Counittee 
1 ; : 
issued its 22-page Findings Upon Investigation (Findings) and concluded 


that all flight deck crew members on United constitute one craft or class 
fer purposes of representation end collective bergeining under the Reil- 
way Labor Act end should vote together on cue bellet under Section 2, 
Minth of the Act. 7 

During the proceedings before the Board, eppellant claimed that the 
Committee hed no authority to decide that pilots and flight engineers 
constituted a craft or class and thet eppeliant’s constitutions! rights 
of due process vere violated because Mr. Densldson, the chairmen of the 
‘Committee, on December 12, 1959, enroute to his home for Christmas on @ 
regularly scheduled commercial flight, accepted an invitation by the pilot 
to ride in the cockpit of the plane where he conversed with members of the 

Because of this incident, appellant, on January 5, 1960, filed a 


a Eee 


Exh. C to Complaint. 


motion te disqualify Mr. Donaldson. all three menbers of the Committee . 


denied the motion. On Jemsry 7, 1960, appellant moved the HMB to diequality 
Yr. Donsldsen. Ga Februsry 5, 1960, the Beard denied the motion. As siresdy 
noted, extensive bearings followed, including dencustrations on three field 
exipe attended by ali the wenbers of the Comitten and with proper notice, 
representation and opportunity to present all the facts. Subsequent to 
these hearings, the Counittes handed dows its 22-page Findings Upon Investi- 
gation. ; 

Ga May 31, 1961, the WB certified that ALPA wes duly designated and 
authorised to represent the craft and class of flight deck crew mesbers, 
tactuding firet pilot, reserve pilot, co-pilot snd second officer or flight 
engineer. Por the convenience of the Court, a copy ef the Board's certifi- 
cate is attached hereto as Appendix A. 

2.- Proceedings im the District Court. On March 2, 1961, appellant 
‘$11ed e compleiat in the district court for the purpose of invalidating the 
Committee's actions snd to prevent further eduinistrative action by the 
Boerd. The defendsnts, including appellee herein, MB, moved to disuiss 
the complaint and for sumary judguent. On May 3, 1961, the district court 
dismisced the complaint en the grounds thet the district court lacked juris- 
diction over the subject matter, that no substantial constitutional question 
was presented and thet the complaint fatled to state e claim spon which 
relief could be granted, citing ss“autherity Svitchuen’s Union v. Retionsl 
Mediation Board, 320 U.S. 297 (1943), and United Transport Service Euployess 
v. Hational Mediation Beard, 179 F. 24 446 (C.A-D.Co, 1949)- Ga the sane 
day appellant noted its sppesl and moved this Court for a Stay or Iajuaction 
against the holding of the election. Oral argument wes heard by this Court 
on May 18, 1961. On May 19, 1961, appellant's motion was denied. 
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1. Constitution ef the United States, Amendment V: 


Me persen shall be held te answer fer a capital, er 
otherwise infaneus crime, unless en a presentmest o7 indict- 
meat ef a Grand Jury, except in cases arising in the land 
er naval forces, er in the Militia, when im actusl service 
in time of War er public danger; ner shall 2 
subject for the same offense to be twice put in jeopardy 
eof life er limb; ner shall be cempelled in ctinizal 
case te be a witness against himself, nor 


Railway Leber Act, Section 2, Feurth and Niath, 45 V8.6. $152: 
$152. General duties 


taining organiza 
forbidden; deduction ef dues frem wages 


aetively Cheeith ee netcitties of en 
collectively threugh represeatatives ef their ow 


Disputes as te identity of representatives; designa- 
tien by Mediation Beard; secret elections. 


repre- 
sentative so certified as the representative of the craft 
or class for the purposes of this chapter. In such an 
davestigation, the Mediation Board shall be authorized 
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te take a secret ballot of the employees involved, or to 


Board shall have access to and have power to make copies 
€ the books and records of the carriers to obtain sad 
information as may be deemed necessary by 
to carry out the purposes and provisions of this 
SUMMARY OF ARGUMENT 
I 

Section 2, Ninth of the Railway Labor Act expressly provides that 
"zt ghall be the duty of the [National] Mediation Board to investigate"any 
dispute arising among the carrier's employees as to who are their representa 
tives. Im the course of its investigation, the Act authorizes it to hold an 
election by “secret bellot of the employees involved", The Act further 


provides that im the comduct of any election, “the Board shall designate 


who may participate in the election” or it “gay appoint a committee of 


employees. i 


When the present inter-union dispute arose, 2 committe was sppoiated 
for this purpose. ‘The committee, in compliance with the statutory nandate,. 


designated all flight deck crew members as eligible to participate in the 


election. 

It is our position that, since the Beard and its Committee exercised 
the sutherity and duties explicitly prescribed fer them by Section 2, Ninth, 
their determinations are judicially nen-reviewsble. The Supreme pS and 
numerous cases in this Circuit have held consistently that administrative 
action under this Section of the Act is non-reviewsble, whether in the 
nature of certifications, determinations of class or craft, or designations 
of employees eligible to vote. 

vases Gi ub Gilt Gh wepetlent is tee Ue ee 
the Board from allowing employees in two job classifications to vote in 
the same election, merely because these two groups previously were repre- 
sented by different bergeining representatives. Meither the language of 
the statute, the purpose of the legislation, the legislative history, the 
previous determinations of the Board nor the court cases support appellant's 
attempt to freeze airline cneleyees, ever, ehtkr cbjeceion, te. rescentertng 
contractual molds. ! 

sn’ nosso St tis scinis Gcincutek 2s pli aeges aseees sc 
fact that, in the election, only 58 ;-vptes. were cast for FEIA elthough there 


NL ——————— 


The leeding case is Suitcten's Uaten v- Nations] Mediation Boerd, 320 
U.S. 297 (1943). 


3/ See App. A attached hereto. 
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4/ 
are ever 600 flight engineers employed by the airline here involved. More- 


over, the undisputed facts show that only 17 of the more than 600 flight 
ES ee STs 
pes 2 

Appellant's attack on the administrative proceedings on constitutional 
grounds is whelly without substance. The Committee of three, the Bationsl 
Mediation Board itself, and the district court have all separately snd 
tadependently found that there hes been no lack of due process. Appellant's 
entire case seems to rest on its attempt to mushroom into a matter of 
monumental importance, an insignificant episode which could not possibly 
have prejudiced sppellant, and which related only to one of 2 committee of 
three whose findings were arrived at unmimously. There is no showing that 
the incidents of which sppellant complains were used as evidence or relied 
on by. anyone, snd, in fact, the Committee stated that its findings were 
based on the record. Im any event, any defect that inhered in the adminis- 
trative proceedings wes cured by the full, fair hearing which took place 
thereafter, with full notice to all, representation by counsel, adequate 
opportunity te present all the facts end to examine and cross-examine 
witnesses. 

mr 

Rach of the foregoing considerations, standing alone, requires sffirmance 
of the district court judgment. However, we believe it appropriate to note 
two additional and independent considerations which further confirm the 
correctness of the dismissal of the complaint by the district court: 


Ae The complaint fails to state a cause of action cognizable in & 


UE 


&{/ Exh. C to Complaint, p. 17. 
sf See also Repert of Presidential Commission attached hereto, on p. 18. 
Gee 


ne we lntiiges enitetnle's = v = Sate ae 


federal district court. While eppellant purports to do so, it can not point 
to any express statutory right to assert its present clein. 

8. Moreover, appellant hes overlocked the usual equity requireneats fer 
the issuance of the type of extrsordinery, injunctive relief they sect. The 
rule is well settled that “an injunction is mot 2 remedy which issues as.cf 

Harrisonville v. Dickey Clay Co., 289 U.S. 334, 337-8. And in- 
Junctive relic£ “has never been regarded as. strictly « matter of right, even 
Chough irreparable injuty may otherwise result to the plaiatiff”. Aske ve 
United States, 321 U.S. 414, 440. We submit that appellant here cannot even 
show any irreparable injury. Im any event, even if it could, equity has 
always required, before invoking the coercive effect of injunctive relief, 
thet the pleiatiff show that the potential injury to the peblic resulting — 
from the granting of the injunction does not outweigh or counterbalance any 
alleged injury to the plaintif? that would result from dental of the tajunc- 
tion. Appellant cannet--and does not even attempt--to make any such showing 
here. 

ARGUMENT 
Tt 
THE DISTRICT COURT CORRECTLY HELD THAT IT LACKED JURIS- 


A. the board's Eeercise of Its Dgtion Under Section 2, Binth 
of the Rail le. 


In the leeding cose of Suitcimen's Union v. Nations! Mediation Board, 
320 U.S. .297 (1943), the Supreme Court unequivecally held thst the district 
court does net have power to review the action of the Nationel Mediation 


Board under Section 2, Ninth and “that Congress gave administrative action 


= a 


under §2, Ninth 2 finality which it denied administrative ection under the 
ether sections of the Act” (p. 306). 

The operative facts in Switchmen'’s Union are strikingly similar to those 
present here. In Switchmen's Union, the National Mediation Board was called 


wpon to investigate a dispute among the yardmen of the several carriers 


constituting the New York Central System as to their representative for 
collective bargeining under Section 2, liath ef the Railway Laber Act. The 
Board designated all yardmen of the carriers as participants in an election 
im which the Brotherhood of Railway Traimmen, rather then the Switchmen's 
Vaion, ultimately was chosen as the representative. Upon certification of 
the result of the election to the carriurs, the Switchmen's Union chsllenged 
the Boerd’s action by a suit brought in the district court. The Beards 
action was upheld by that court and, on appeal, by this Court. 135 F. 2d 
785. Im reversing the decision of this Court, the Supreme Court uaderscored 
the fact that the lack ef jurisdiction in the courts to review the action 
of the Board msde £t ummecessary to-- 
& 2 % reach the merits of the controversy. For we 

are of the opinion that the District Court did not have 

the power to review the action of the National Mediation 

Board in issuing the certificate. [320 U.S. 300.) 

In holding that there was no judicial review, the Court relied on the 
besic congressional purpose to echieve prompt labor dispute settlements, and 
on the underlying legislative history and explicit provisions of the Act, ; 
particularly Section 2, Ninth which requires the National Mediation Beard to: 
iuvestigate representation disputes among a carrier's employees, to certify 
the authorized employees’ represeatative, and in the course of its investi- 
gation te designate which employees may participate in the election or to 


appoint a committee of three neutral persons to designate the euployees who 


The Act in §2,Fourth writes into law the “right” 
employees" to 


appropria 
the election should be held * * *, by the 
- @datrict courts of the Board's determination is not neces- ~ 
sary to preserve or protect that “right”. & & & Ie selected the 
machinery 


and fashioned the tool which it deemed: 
guited to thet end. [Pp. 300-302; underscoring supplied.] 
‘The Court expressly noted that the conclusiveness of the certificate of 
the Board "is of course no ground for judicial review"; that the Board mskes 
no “order” snd hes no enforcement functions; and thet its function reseables 
thet of « referee. les function is "to find the fact and then cease * * *." 
In thts conection, and as if to anticipate the “craft” question raised by 
appellant here, the Supreme Court explicitly noted that the statute clearly 
vested “authority [in] the Mediation Bosrd in election dtigutes: ts interpret 
the meaning of ‘craft'™. Once the icard exercised this suthority and mede 
tts finding, the Court noted, “the dispute * * * reach{ed] its last terainal 
point * * #, There was to be no dragging out of the controversy inte other 
tribunals of law" (p. 305). 


Reiterating the same principle of finelity of the administrative deter- 
ination, the Court cheerved in General Comittes v. Missourt Kensss Texas 
Railroad Co., 320 U.8. 323, 336, decided along with the Suitchmen’e Baten 
case, that: 


trike sdicieinee*iihe ‘Gap be tke congo of Sectubiaciaanl dis” 
putes embraced with §2, Hinth Congress did not select the 
courts te resolve them. ‘To the contrary, it fashioned en 
administrative remedy and left that group of disputes to — 
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the Wational Mediatien Board. If the present dispute falls 
within §2, Hiath, the administrative remedy is exclusive. 


Accord: General ttee v. Southern Pacific Co., 320 B.S. 338. 

since the decision in Switchmen's Uaten in 1943, many attacks have bea 
made on the Board's exercise of its powers under Section 2, Hiath. But this 
Court and other appellate courts, without exception, have held the Board's 
determination to be non-zeviewsble. Baited Transport Services Employees v. 
Bational Mediation Bosrd, 179 F. 24 446 (C.A-D.C., 1949); Rese v. Brotherhood 
of Railway and Steamship Clerks, 181 F. 24 944 (C.A. 4, 1950), certiorari 
denied, 340 U.S. 851; et al, v. Atlantic Coast Line, 167 F. 2a 529 
(C.A.D.C., 1948), certiorari dented, 335 U.S. 843; Hationel Federetion of 
Railway Workers v. Wational Mediation Board, 141 F. 2d 725 (C.A-D.C., 1944); 
United Transport Service Employees of Americs v. National Mediation Besrd, 
141 F. 2d 724 (C.A.D.C., 1944); Rutas Aeress Hecionales South Americ v- 
Edwards, et sl., 244 ¥. 2d 784 (C-A.D.C., 1957)3 Brotherhood of Ratlvsy end 
Steamship Clerks, etc. v. Virginian Railway, 125 F. 2d 853 (CA. 4, 1942); 
Order of Railusy Conductors v. National Mediation Bosrd, 141 F. 2d 366 
(C.A.D.C., 1944), certiorari dismissed, 323 0.8. 166. 


B. UMational Mediation Beard Exercised Its Statutory Functions 
Bader Section 2, Ninth, in this Case. 


Appellant seems to admit “that the Board may do anything within its ‘craft 
Be ec at ce sae Rect rior But it seeks to 
escape the impact of that concession by arguing the untenable position that 
the dispute underlying the present suit herein is not a dispute for the 
exercise of the Board's craft or class powers. As we show below, this argu- 
ment is wholly untenable. 


ec 


6{/ Page 42 of Appellant's Brief. 
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Section 2, Ninth provides that if any dispute erises anong the carrier's 
exloyess 2s to who ere their representatives, it shall be the duty of the 
WE to investigate such dispute and to certify the name of the eutherized 
representative. In the course of its investigation, the Board may hold en 


There can be no. question that there is a dispute among the airline's 


employees as to who shell represent then; that the IMB appointed 2 committee 
te tevestignte; the committee held o hosting sné made findings suf designated 
who may participate in the election. It ie equally clear here that the Boerd 
and its committee exercised their statutory functions as required by the 
statute. Thay: did ast perform Gutine they 41d. det havei-ner did ichsy 

fail to perform the duties required of then. They acted in strict con- 
fermity with the statutery mandate and in the precise area prescribed in 
the statute. Accordingly, their actions are noa-rywiewable by the court. 
Suitchwen's Vaion v. Hationsl Medietion Beard, supra; General Comittee v. 
Missouri, Eansss, Texas Batlroed Co., supers; Genera] Comuittes v. Southern 


Pacific Co., supra; Brotherhood of Ratlvey & Steemship Clerks, Freight 
8 ft: loyees v- United Transport Service 
Bepinyassicat els; 320 U.S. 715, reversing 137 F.'2d 817 (CoA-D.Ce, 1943) , 


rehearing denied, 320 U.S. 816. 


The objections raised by sppelleat to the conduct of the Beard and its. 
committee amount to a claim that once a craft or class is established, it mey 
not change. tn this comection, appellant relies oa the fact thet it has 
represented the flight engineers in pest bargaining with the carrier. The 
short and decisive answer te sppellant's objection is that if a greep of 
eupioyees change in function, duties, interests, skills and responsibilities 
as the industry chenges due to technological development, the Bosrd (or 
tes Comittee) must find the group to be whatever it is and net what it used 
to be. Yer. from changing the class or craft, far from destroying s craft 
or class, far from creating a new craft or class, the Board and its Committee 
have mode o finding that there is an existing craft or class of flight deck 
crew members. The Board obviously is not precluded by past history or 
experience in bargaining agreements from finding the true facts as to what 
the class or craft is. 


That is precisely what the Board did here. The Comittes's Findings Upon 
8 


Investigation, in 22 closely typed pages, analyse in detail the development 
of the make-up of the cockpit crew and the changing responsibilities of the 
crew as comercial aviation developed from the single pilet mail carrying 
plane te the modern jet plane. The Committee's Findings trace the develop- 
ment of the concepts of pilot-eriented and pilet-qualified flight engineers 
ead fell crew utilization at United Air Lines and in the industry; end 
discuss the effect, on the functions and duties of the flight engineer, of 
technological change, differences in equipuentifand individual company policy. 


a _.-—Comn00—_— 


2/ See pp. 14-15 of the Committee's Findings for other cases in which the 
Beard recognized that it was not beund by past bargeinzing agreements. 


8/ Exh. C attached to Complaint. 
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ica nseatt ceed hat tas wplaateey gabeing of axplevees on che 
sirlines was not uniform; that dual representation of flight deck crew ; 
menbers is present on airlines using mechanic-oriented flight engineers, and 
single crew representation is found on thoseairlines using pilot-oriented 
flight engineers so as to permit cross-utilization of the crew in flight. 
The Committee examined the facts with respect to the training, use, repre- 
sentation and selection of the second officer er flight engineer on United 
Air Lines and in the industry generally and. concluded ints | 

The pilots on United are trained and capable of teking 

over and performing all of the functions of the Flight 


Engineer. This cross-training and cross-utilization of 
flight deck crew has destroyed any distinguishing features 


between members of the crew upon which « craft or class 

determination would heve any resl basis. The crew in 

essence is a single operating unit, each member with 

certain primary responsibilities, but still a single 

unit engaged in flying an airplane. 
The Committee further gave careful consideration to the past history of 
employee representation on United Air Lines and im the industry. It con- 
sidered also the specific work, skill, position, interest, conditions of 
work, training, proficiencies, and responsibilities of pilots and flight 
engineers and the current employment standards of United for all flight 
crew members and the interchangeability of their functions. The Committee's. 
decision was based on & veleminews record of 595 exhibits and 5,121 pages 


of testimony adduced over 40 days of hearings. 


It is also important to note at this point that out of 695 flight . 


9 
engineers at United, 668 are pilots. Two hundred flight engineers have. 


EE ae 


9/ Affidavit of Clarence N. Sayen of May 12, 1961, p. 3. See also affidavit 
of Mason of March 1961,p.3, to the effect that cut of 695 flight ‘engineers, 668 
are qualified licensed pilots with instrument rating; of the 27 who are not, 

17 are in training for such qualification and the other 10 are unable to get 
pilot qualification fer physical reasons. See also affidavit of Charles L. 

Weods of March 1961, showing that only 13 out of 624 flight engineers are not 
‘pilots or training for it. Pages 7, 
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19/ 
intervened in this suit in support of the National Mediation Beerd's position. 


es Se ee gee ee 


ie 


These undisputed facts, as well as the overwhelming and conclusive 


evidence adduced befere the Committee, make it crystal clear that the Con- 
mittee's Findings were abundantly justified. Thus, even if the matter were 
open te judicial review, there can be no doubt that in the circumstances it 
would not be appropriate for this Court te substitute its judgneat for the 
administrative judgment. MIZE v. Hearst Publications, 522 U.8.-111 (1944), 
rebeering denied, 322 U.8. 769; .. . Baited States v. Pierce Auto Lines, 327 
B.S. 515 (1946). | 
Ga this phase of the case, one additions] consideration may be of interest 

te the Court. Appelleat's complaint in this case includes, as Exhibit BE, 
Executive Order 10921, dated February 21, 1961, which created a Presideatial 
Commission to consider, as stated in Paragraph 30 of the Complaint, the 


“aifferences that have arisen regarding the performance of 
the flight engineer's function, the job security of en- 
perforsing > aad 


Appellant has insisted in this Court that it would be insppropriate for the 
National Mediation Beard to act in the present United Air Lines dispute “before 


EERE Ee 


10/ Affidavit of Clarence #. Sayen of Hey 12, 1961, p. 3. See alse affidavit 
of Richard L. Keller of March 31, 1961, p. 4. 


ly Affidavit of Clarence N. Sayen of March 23, 1961, p. 6, affidsvit of 
Clarence H. Sayen of May 12, 1961, p. 11. See also affidavit of Charles L. 
Weods of March 1961; of Richard L. Keller of March 31, 1961; of Masea 

ef March 1961, p.. 3. - 


it has the guidsnce which will be afforded by the [Presidential] comsission." 
See page 7 of Motion of Appellant for Stay or Injunction, filed in this Court 
on May 3, 1961. : 3 
The Presidential Commission has now acted, On May 24, 1961, 4 subuitted 
to the President its findings and recommendations in a.29-page report, & copy 
of which is attached for the conventence of the Court. We have earlier 
pointed out, at pages 23-24, 26 of our opposition to appellant's Motion 
fer Stay in this Court, thet the Presidential Commission wes conceraed with 
a dispute on six air carriers other then Uatted and that accerdingly the 
Commission's report could not have any “decisive” effect on the issees ia 
the present litigation. While it certainly cannot have any such effect, we 
nevertheless invite the Court's attention te the Presidential Comnission's 
report because of its valuable analysis of the related flight engineer 
problem on the six other sirlines and because the actual genesis of the 
report itself was the National Mediation Board's Committee's finding thet 
all flight deck persounel on United Air Lines, both pilots end flight 
engineers, constituted & single craft or class under the Retlmy. Labec' Act 
sas hci oka “eagauaee Ae: Gulece Aieteale enlea telatecesens chal” And, 


with respect to the problem before it, the Presidential Commission's report 


to the President declares, at page 22: 


In the considered opinion of the Commission neither peace nor 
safety om the airlines will be fully assured as long as there 
are two unions in the cockpit. : 


Cc. Allegations in the Complaint that the Board Exceeded Its 
Reatetery Semeed Coenst oe 

___ The statute directs the Nations] Mediation Beard to investigate euployee 
disputes and in conducting an investiga >» to designate who msy vete or 
appoint 2 committee who after hearing shall designate who usy vote. Ie is 
eppacent that, even wader appellant's allegations, the Board hes done exactly 
what the statute requires it te do--no more and no less. Appellant does not 
Like the result and secks judiciel review of the Beard'’s or its. Committee's 
determination. Appellant argues, in effect, that, in its view, the deter- 
mination is wrong and bence.the fact-fiaders execeded the scope of their 
authority. 


Dut this argument is frivolous. The pewer of the National Mediation — 


Beard te resolve a “creft or class" dispute is clear. Equally clear is the 
fect that Congress intended the Board's resolution of the dispute to be final 
and aon-reviewsdle. Neither the Beard's power, nor the finality of its 
decision, is affected by the rightmess or wrongness of that decision. 
Appellant's argument to the contrary, if accepted, would mullify the pria- 
ciple of administrative finslity, firmly reiterated by the Supreme Court in 
the Svitcheea’s Yaton case. 

D. Leedom v. Kyne, 358 U.S. 184, far from Supporting Appellant, 

Reenferces the Controlling Effect of Switchmen's Union in 


this Csse, 

Leedon v. Kyne, 358 U.S. 184, so heavily relied on by appellant, reenforces, 
rather than minimizes, the controlling effect here of the Switchmen’s Union 
case. me 

For in Leedem v. Kyne the Court merely held that judicial review wes 
available where an HIZB determination, in violation of a specific statutory 


an) 


prehibitica, ainittediy deprived a group of professional employees of an 
explicit right conferred on then by the express terms of the statute there 
involved. In so holding, the Court was careful to distinguish Svitcheen's 
Yaion on the ground that [358 U.S. at 190]: | 


specifically guaranteed right of profeccioas! employecs net to be included 
ia a bargaining unit with non-professional exployees against their will. 
This right, and the MIRB's corresponding obligation to protect it, is con- 
tained in Section 9(b)(1) of the Taft-Hertley Act, 29 U.S.C. 159(b)(1), 


which provides thet in determining the unit sppropriate for collective | 


the Board shall not (1) begin. tude “ay aie 40 auecentioce: 

sot coptatece he axe nat poodeaniael enpleveee eileas 6 SRierC®y 

of such professional employees vote for inclusion in such unit. 

The MLRB had ignored this command by ordering nine non-professionsls to 
be included within a unit of 233 professionals without first holding « separate 
election among the professionals. The Board recognized thet in so doing it 
was ignoring the express statutory comand of Section 9(b)(1) but sought to 
justify its action om the grousd that the non-professionals shared 2 “close 
community of employment interests with [he professional", and could not 
adversely affect the vast majority of professionals. 

Significantly, as the Supreme Céurt's opinion emphasizes, che Beard “été 
mot” challenge the trial court's conclusion that in comingling professional 
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with non-professions! employees in the same unit, it had ected “in excess of 
its powers” and hed thereby obliterated "the statutory rights of the pro-. 
fessionel exployees.” 358 U.S. 187. Thus, the Supreme Court properly 
characterized the action as [358 U.S. at 188]: 

one te strike down am order of the Boerd made in excess of 

es setegneek eres ak Comer cn 

Obviously, the situation in the present case bears 20 resenbleace to 
thet in Lesdom v. Kye. Here the Nations Mediation Beard wnquestionsbly 


acted in full compliance with its statutory powers. Ker, notwithstanding 


appellant's strained argument to the contrary, did the Board here in sny 
wey violate any specific statutory prohibitica. 
Z. A Preliminary Procedure by the Board's Appointed Committee 
im the Nature of Findings Upon Investigation Is Bet Judicially . 
Reviewable. yy 
The complaint filed in this case sought primarily to enjoin the Beard 
and its members from conducting the election and from making any certification 
to United Air Lines ef the results of the election. However, after the filing 
ef the coupiaiat, the election was completed and the certification effected. 
It would seem, therefore, that appellant's action is moot and the sppesi 
should be dismissed on that ground, unless the appellent claims, and this 
Court agrees, thet the complaint should be deemed to seek the setting eside 


of the certification itself. But that is precisely the relief that was 
sought by the union and denied by the Supreme Court in the Switchmon’s Uaion 


rs 


13/ The district court, of course, hail me jurisdiction over the Board itself. 
The immmity of the Waited States from suit, in the absence of legislative 
Congress has nowhere coa- 
the Board, aust 
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case. The same result should unquestionably follow here. 


_ In any event, even tf the action is not considered moot as to the pre- 


certification procedure, there can be no doubt thet that phase of the Board's 
operations is, like the certification itself, not open to judicial review. 
As noted by the Supreme Court in Laber Beard v. International Brotherhood, 
308 U.S. 413, with respect to a direction fer an election in a representa- 
tion preceeding under Section 9(c) of the Wagner Act: . 
# # © [rt] 16 mo more subject to. review under §10(f) shar 

is a certification which is the final step in such a 

proceeding. #2 % 

Moreover, in Americen Air Export & Import Co. v. O'Neill, 221 F. 2d 829 
(C.A.D.C., 1954, reh. den. 1955), this Court, applying the same basic prin- 
ciple, refused to interfere with the National Mediation Board's investigating 


procedures prior te certification. And, in United Transport Service Employees 
v. Hetionel Mediation Board, 179 F. 2d 446 (C.A.D.C., 1949), this Court, as 
if to dissipate all doubt on this question, flatly ruled: 


But a fortiori if the district courts have no jurisdiction 
te review both a determination of craft or class and a 
certification, as in the Switchmen’s Union case, they have 
ne jurisdiction to review a craft or class determination 
alone. [Page 450.] 


Accord: [nternations] Union v. Internationsl Union, 173 F. 2d 557 (C.A. 8, 
1949), where the Court seid: : 


The election here sought to be enjoined was merely a step 
in the Board's administrative representation proceeding, 
an interlocutory step with which a federal court will not, 
and cannot interfere. [Page 559.] 


A. Mere Allegations with Respect to Bue Precess Do Not Confer 
Jurisdiction on the Courts, 0, 


Appellant alleges a deprivation of property without due process of law 
and cites the Fifth Amendment to the Constitution. A mere ellegetion of 8 
constitetional question or of 2 lack of due precess would not confer juris- 
diction on the court to review an administrative decision which is not 
subject to judicial review. General and conclusory allegations of the denial 
of constitutional rights, without adequate allegstions of fact to support then, 
are pleinly of no avail. See United Transport Service Employees v. Retious) 
Nedigtion Board, 179 F. 24 446 (C.A.D.C., 1949). 

3B. In Any Event, Appellant's Claims with Respect te the Deasidses 


wr. Donaldson's observation of the cockpit operation was wholly unplanned, 
unsolicited and the result of chance. It was not arranged by Mr. Donaldson, 
the Committee of three, the rival unions or the airline. A member of each of 
cae uxtons was present in the cockpit at the tine of the incident but seither 
of the contesting unions nor the airline had knowledge of it before or at the 
time it took place. As @ regular passenger on a scheduled flight, heading 
heme for the Christmas holiday, Mr. Donsldsen was invited by the pilot of 
the plane to eccupy the observer's seat. Appellant cleins that Mr. Donaldson's 
observation of the operation was not a typical one but there is no evidence 
that Mr. Donaldson was advised that it was nor any evidence or claim that sny 
incorrect information was given to Mr. Donaldson. Appellant refers to the 


so-called “view” as ex parte evidence but there is no showing that it wes 


ee pa ay i : | mu 
used as evidence at all or relied on in any respect. The ee 


expressly states that it is based on the record. 

ie oppanene Cake te siatdoen aaplasad/ islesaaig ec-ee “Capelciacs! 
and particularly so, in the light of appellant's positien thet what is done 
im the cockpit is irrelevant to the dispute. It should be borne in miad 
that the Comittee menbere are not required to be judges or lewyers and sre 
primarily investigators and fect finders; ara taaia a ini cae rt 
subject te reversal for errors that are harmless end non-prejudicial. 

After extensive briefs and oral argument presenting all the claims upon 

which appellant relies, the district court dismissed appellant's complaint 
as failing toe state a cause of action. Tt expressiy ruled thet the mo 
substantial constitutional question was presented. 


14/ Exh. C to Complaint, p. 22. 
15/ See appellant's Motion to Disqualify,pp. 3, 4. 
On the 


Cc. There Has Been Ho Prejudice te Appellant as a Result of the 
Dome ldsom Tech sey ee 


1, Tm Market Street Ratireed Co. v. Batlreed Commission of Califerais, 
524 U.8. 548 (1945), rebearing denied, 324 U.S. 290, an séainistrative order 
was attacked under the dus process clause es having been based on matters 
outside the recerd. tt was contended that even if it was errer to refer te 
certain reperts met in the record, the error was heruless since the record 
supperted the Comissica’s conclusion and it was immateriel that the Con- 
mtosien wood cvs ofditions! materiel. the Supreme Court exid st p. 562: 


Sinilerly, in the case at bar, there has been no prejudice to the 
appellant and no invasion of s constitutional right. 

Tie aduinzistrative findings were besed on the record aad the record 
supperts the findings. There is no showing that the findings wore besed 
in any respect on Mr. Deasldson's trip. As in the Market Street Reilreed 
case, appellant cannet show any pre: errer. 


18/ Page 22 of Comittes's Findings Upen Investigation, File Be. C-2946, 
attached te appellant's complaint as Exh. C. 


19/ Although the record befere the Committee is not before this Court, 

the undisputed facts as presented in the affidavits of all the parties, 
which affidavits are before this Court, show that the findings are supported 
by the evidence. 


2.. Mr. Donaldson wes one of the Comittee of three. . The Comittee 
veted unanimously. The disqualification of Mr. Donaldson ox his vote wuld 
have hed no effect on the final reselt of the Comittes's action. 

3. Ia addition, appellant foruelly brought the incident to the atten- 


tion of ‘the Nations! Mediation Beard by moving to disquelify tr. Deasldsen. 
The Board considered the claim and unsnimously voted to retain Mr. Donslésen. 
_ The Beard upheld Mr. Donsldson's qualification te ect as a meaber of the 


seotrality of Mr~ Denaldoen has bess fapeived in eny wey> 21/ 

4. As already noted, on May 31, 1961, the Board issued its certification 
ef election results. These results take on added significance in light of the 
fact that appellant's claim of deprivation of property witheut due process 
1s based on the theory that the flight engineers are being deprived of the 
right to choose their own representative because they are cutaumbered by the 
pilots. Although there are over 600 Shih engienes wt Tehty sie eesie 
20/ Appellant: hel previously moved fee: dloqualiticetion of ite. Bemiiscn oat 
the Connittes hed unanimously denied the motion (Appellant's Br-, p- 4)- 


Order of National Mediation Beard, dated February 5, 1960, File He. 
C2946, attached te appellant's SS ee 3B. 


ef the election as stated in the Board's certification, show that caly 58 


votes were cast for FEIA. It is obvious that the flight engineers, fer 
from being deprived of 2 right to choose their om representative, have 
overvheluingly chosen ALPA to represent them and were not deprived of 
anything by being allowed to vote with the pilots. 

5. Subsequent to the Donaldson incident there were seversl months of 
nesrings,—’ of examination and cross-exauination of witnesses. There were 
three field trips attended by all the Committes meubers and by represeate- 
tives of both unions, with ample notice end opportunity for presenting 211 
the facts. Appellent mekes no complaint about the conduct of these hearings 
or field trips. If the Donaldson incident constituted an error, it was 
curable and cured, Inland Engine Council v. Millis, 325 U.S. 697, 710 fa, 15 
(1945), rehearing denied, 326 U.S. 803: 

es mers oe ees mee eee 

defects usy have existed, if any. 
HERB v-Donelly Co, 300.) Gazter ve Eubler, 320 U.S. 243 (1943), rehearing 
dented, 320 U.S. S14. In the Eubler cave, 8 conciliation Commissioner made 
a personel investigation ef property, independent of the heerings, and relied 
ou said investigation in reaching his conclusion. Although the Court con~ 
sidered this to be error, it held that: 


gach error was cured inasmuch gs the District Court re~ 
iatroduced at the 


23/ The Committee convened en December 1, 1959, 
oa sundry dates theresfter until June 23, 1960. 
hearings. Page 1 of Committee's Findings. ~ 


In the case at ber, there was no evidence that any one of the three 


Committee menbers or the Mationsl Mediation Boeré relied in any respect on 
Mr. Doneldsen’s “view”. ‘They made no reference to it in their Findings end 
4m fact stated that their Findings were based “on the entire record”. 

But in any event, the fell and fair hearings which folloved the incidest 

certainly cured any defect thet aight heve inbered ta the incideat of 

Mr. Doneldsen's trip heue. ; 

sppettent's heevy reliance on the Enblar case te misplaced eo the case 
clearly holds that the defect of an independent investigation may be cured. 
And the facts in the case at ber are even more persussive for not disturbing 
the administrative determination since (a) Mr. Donaldson was only one of 
three Commissioners who were unanimous in their findings, (b) there was no 
showing of any relience om Mr. Donaldson's experience, (c) ‘the findings 
state thet they are based on the record, (4) the Hationsl Mediation Board 
independently examined the incident and found thet uo prejudice existed, and 
(e) the district court also found so merit in the claim of invasion of 
constitutional rights. : 

6. sie es wich x Bacecbed 11s cas coer liced an waco 
dates until June 23, 1960. Intervention was sought by an! granted to the 
Internations! Association of Machinists, the Railway Labor Executives Assocte- 
tien, the Air Line Stewardesses, and the Transport Workers of America. A. 
representative of the United Air Lines was present st the. invitation of the 
Committee. ‘There were 595 exhibits, 5,121 pages of testimony adduced over 
40 days of hearings, briefs and proposed. findings. there was ample notice 
to all parties, representation by counsel,an opportunity to present evidence, 


24/ See page 22 of Findings. 


to examine and cross-examine witnesses ani for demonstrations in an actual 
25 


plane. 


The Comittee visited the United Air Lines Flight Training Center in 
Denver and vere shown the flight simlater training in progress fer flight 
crews. They observed the Ground Training Section and were taken up in an 
airplane for the purpose of observing the operations of a normal flight. 
Qn March 28, 1960, they again participated as observers aboard 2 jet plane 
eleuia Later, at Washington National Airport, the Committee met 


with technical representatives of both competing untons ends representative 
27 
of the Airlines. They bearded a plane and a demonstration was conducted 


to show stendard methods of crew members accomplishing their duties as 
required in the Airplane Plight Meaual. 


a 


25/ The Boerd, of course, 
Board is essentially an investigative ani fact- 
"€ind[s] the fact” its functions “cease”. *s 
of the Railway Labor Act was to foster labor 
mediation and arbitration, 
circumstances, "it is not meces- 
sary that the full panoply of judicial procedures be used" in order to evoid 
conflict with the due process clause. Haansh v. Larche, 363 U.S. 420, 442. 


26/ See affidavit of J. G. Brown, dated Merch, 1961. 


27/ See affidavit of John M. Hedgsen, dated March 16, 1961. Affidavit of 
Robert L. Tuxbury, dated March 16, 1961. 


The foregoing..considerations, we submit, forcefully demonstrate that 
“appellant's claimed prejudice is whelly illusery. 


_ we bave ont forth above he considers ions Which we beltare cal. er: 
sibteoece tere 26 ae Siete See's Se ee 
hose same considerations also make operative here two additions] end 

; settled principles of lex, cach of which intependently continue the correct~ 


“ness of the district court's ruling. To these two principles we now tera. 


A. Aappetleat Has Failed co assert « Justictable Ceuse sod 
Has Failed to State 2 Cause’ of Action Cognizable 
tae Federal District Court, 
roe weil-turmn stanlard for Sarebing the juciediction of « federal cout . 

in  noa-diversity case wes restated caly two weeks ago by: the Suprene Court 
tn Pen-dmericen Petroleum v. Deleware, 29 U.S. Lew Week 4477, 4479 (He- 80, 
Oct. T., 1960, decided May. 29, 1961): 

& & & It is settled doctrine that a case is not 

le in @ federal trial court, in the absence 


of diversity of citizenship, unless it appears frou 
the face of the complaint that determination of the 


closed upon the face of the complatat ....' 

tn short, a district court cemot entertata Juriediction ever & couse 
unless a federally protected right enforceable by the plaintiff im the courts 
is asserted in the complaint. Golly vv Fisst Hetionsl Bank, 799 05+ 109, 112. 
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As we have already show, no such right cognizable in a federal court is 
involved here. Indeed, in General Committes v. Missouri-Kensas— exes BR. Co., 
320 U.8. 323, 327, the Court specifically noted that questions presented by 
the MB's actions under Section 2, Hiath, are “not justiciable", simce “Congress 
by this Act has foreclosed resort to the courts for enforcement of [such] 
claims * + #," 


This principle--i.e., where there is a failure to “assert{ing] a 


justiciable cause, the complaint mst perforce be dismissed for failure to 
assert a cause of action"--was very recently reiterated and reapplied by 
this Court in Heislogs v. Bush (No. 16774, C.A.D.C., June 8, 1961). There 


two stockholders of Allegheny Corporation sought to compel the I.C.C. to 
investigate the Corporation's acquisition of coatrol over the Hew York 


Central Raiiroad. i aaa et haan honcho ogc mR 
28, 
affirmed unanimously. In its opinion, written by Justice Reed, this 


Court, in language which applies with equal force to the present appeal, 
declared (pages 8-9, slip opinion, decided June 8, 1961): 


It will serve anelysis to make clear at the outset that in 
so far as this was intended as an original action asserting 
a justiciable cause, the couplaint mest perforce be_dientsse’ 
te > Appellants say that 
a a $5(2) ef the Interstate Commerce 
Act to have the Commission exercise its jurisdiction over the 
transactien in question. in sec 
on_ for the to consider and 
lg age tl ge agence D nein apy 


Ee eg ar eee eee 
were found to be imposed on the Commission by that 


section, there is no reference to steckheolders such as appel- 
lants (er to any other member of the public, for that matter) 


which would indicate that they have enforceable rights correla- 
tive to the Commission's duties. As it was said in Stark v. 


28/ Sitting by designation pursuaat to 28 U.S.C. §294 (a). 
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v. Wickard, 321 U.S. 288, 306 (1944), “even where a 
complainzat possesses a claim to executive action : 
beneficial to him, created by federal statute, it does 
not necessarily follow that actions of administrative: 
efficials, deemed by the owner of the right to plece 
unlawful restrictions upon his claim, are cognizable 
in appropriate federal courts of first instance . . 


Sonia, RS Se 358 U.8. 1 
ecoring 


In the present case, 1 se te clear that (1). Congress dd not intend 
to accord judicial review to the rights which sppellant asserts here; 
(2) there hes been no disregard of any express statutory command or 
mandate, end (3) Leedas v. Kune, as we have noted shove, has 20 sppli- 
cation here. Accordingly, no justiciable controversy is present and 
hence the district court lacked jurisdiction for that eddi tional reason. 

Be Appel leet Mae Bet iet te en | 

By 2 Court of Equity Is Warrented Here. 


It is, of course, well-settled that “an injunction is not a 
remedy which issues as ‘of course.” Hastivourille v. Diskey Clay Ce-, 
289 U.S. 334, 337-338. And a "court of equity acts with coution,end waly 
upon a clear showing that its interevention is necessary.” Marler. v- 
Eincsid, 285 U.S. 95, 104n. Indeed, es the Supreme Court hes noted in 
Yakus v. United States, 321 U.8. 414, 440, injunctive relief, even as 
against private parties, "has never been regarded as strictly s matter 

of right, even shomgh teeeganabis tnsery stuns scheertey soars ©? se 
plaintiff.” 

Here, we submit, appellant cannot show axy ixrepersiie injury. that 


werrants intervention by a court of equity. And, even if it could make 


such a showing, eppellent cannot show -- and does not even attempt in 


its brief to show -- thet the potential injury to the public resulting 
from the granting of the injunctive relief it seeks does not outweigh 
any injury that would allegedly result from denial of the injunction. 
The faflure to make such a showing furnishes still an additional basis 
here for affirmance of the district court judgment. 
CONCLUSION 
For the reasons stated, it is respectfully submitted that the 

judgment below should be affirmed. 
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CASE NO. R-3463 
REPRESENTATION OF EMPLOYEES (C-2946) 


of the CERTIFICATION 


UNITED ATR LINES, INC. 
Flight Deck Crew Members 


May 31, 1961 


The services of the National Mediation Board were invoked by the 

. Ady Line Pilots Association, International, to investigate and determine who 
’ may represent for the purposes of the Railway Labor Act, as provided in 

| Section 2, Ninth, thereof, the craft or class of Flight Deck Crew Members, 

| which included the job classifications of First Pilot, Reserve Pilot, Copilot 
' and Second Officer or Flight Engineer, employees of United Air Lines, Inc. 


At the time application was received the job Classifications of 

First Pilot, Reserve Pilot and Copiis-s=wers—represented by the Air Line Pilots 
' Association, International, and the employees in the job classification of 
Seconda Officer, or Flight Engineer, were represented by the Flight Engineers' 
International Association. 


During the preliminary investigation of the application issues were 
raised by the applicant and the Flight Engineers' International Association 
which required a recorded hearing. Subsequent to the hearing, on November 16, 
1959, the Board entered an Order whereby the issues were referred to a 
committee of three neutral persons pursuant to Section 2, Ninth, anda Section 4, 
Third, of the Railway Labor Act. : 


Following extensive hearings, ‘the Committee of three neutrals made 
a Findings Upon Investigation, dated January 17, 1961, wherein it found that 
all flight deck crew members on United Air Lines, Inc., in the job classifi- 
cations of pilot or captain, reserve pilot, copilot, and second officer or 
flight engineer, constitute one craft or class for purposes of representation 
and collective bargaining under the Railway Labor Act and should be voted’ 
together on one ballot for the purposes of representaticn under Section 2, 
Ninth, of the Railway Labor Act, as amended. 


The Board assigned Mediator William F. J. Klatte to investigate. 
FINDINGS. 

The investigation disclosed that a dispute existed among the 
employees concerned and by direction o> the Board, the mediator was instructed 
to conduct an election by secret ballot to determine the employees' repre- 
sentation choice. 

The following is the result of the election as reported by the 


Mediator and attested to on May 26, 1961, by representatives of the contesting 
organizations, who acted as observers. 
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eos 


Number of employees voting: 


Flight Engineers' Air Line Pilots Any Other Void Number of 
International Association Org. or Bal- Employees 
Association International Individual lots Eligible 


Flight Deck 
Crew Members © 58 1,682 rae 28 2,143 


F The National Mediation Board further finds that the carrier end 

* employees in this case are, respectively, a carrier and employees within the 
meaning of the Railway Labor Act, as amended; that this Board has jurisdiction 

. over the dispute involved herein; and that the interested parties were given 

Y, due notice of investigation. 


CERTIFICATION 


Therefore, the National Mediation Board certifies that the Air Line 
Pilots Association, International,. has been duly designated and authorized to 
v represent, for the purposes of the Railway Labor Act, the craft or class of 
Flight Deck Crew Members, including First Pilot, Reserve Pilot, Copilot and 
Second Officer or Flight Engineer, employees of United Air Lines, Inc., its 
_successors and assigns. ; 
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QUESTION PRESENTED 


The question is whether the District Court erred 


4n dismissing a complaint which attacks a craft or class 
determination of the National Mediation Board and a Com- 
mittee appointed by it that all flight deck crew members 
employed by United Air Lines, Inc., in the job siasatttcas 
tions of pilot, reserve pilot, co-pilot and flight ‘ans 
gineer constitute one craft or class for purposes of repre- 
sentation and collective bargaining under the Railway Labor 
Act and should be voted together on one ballot for the pure 
poses of representation under Section 2, Ninth of that Act 
when the grounds for the dismissal were that "the Court is 
without jurisdiction over the subject matter of this cause, 
that no-substantial constitutional question is presented, 
and that the complaint fails to state a claim upon which re- 
lief can be granted ...." 
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SUPPORTED BY SUBSTANTIAL EVIDENCE . 


THE DISTRICT COURT DID NOT ERR IN 
FINDING THAT NO SUBSTANTIAL CONSTITU- 
TIONAL QUESTION WAS PRESENTED AND IN 
DISMISSING THE COMPLAINT FOR FAILURE 
TO STATE A CLAIM UPON WHICH RELIEF 


- CAN BE GRANTED . 2. « « © © © @ © @ © 


THE DISTRICT COURT DID NOT ERR IN 
HOLDING THAT NO SUBSTANTIAL CONSTITU- 
TIONAL QUESTION WAS PRESENTED IN THIS 
CASE AND ITS ORDER SHOULD BE AFFIRMED 
AS ONE GRANTING A MOTION TO DISMISS 
ON THE COMPLAINT AND AFFIDAVITS ... .« 


Cc ONCLUSION e eoeoe#e e ee e e e°¢ e 


Supple met Sinseitse | ne tee 


CITATIONS 

CASES: | Page 
Air Line Dispatchers v. NMB, 89 U.S. App. 

D.c. 24, 189 F. 2d 685 (D.C. Cir. 1951), 

cert. denied, 342 U.S, S49 (1951) ccccccccccccccccccccceeccd3ys 26 
American Air Export & Import Co. Vv. O'Neill, 

95 U.S. App. D.C. 275, 221 F. 2a 829 (D.C. 

cir. 1954 Soe SSeS SASHES SSES HHS HSSHSHSHSSSHHESHHSSHSESOHOE 25,5 26, 27 


ATA 3° teasy” fransportation Co., 358 U.S. 


13. Pian Pek Nok Unrate tee atiteigs § OMEN ee RO cinema see ta eee 


Berizzi Co. v. Krausz, 239 N.Y. 315 (806 i ecg See cme Ss 


Brotherhood of R. Trainmen v. Chicago, R. & 
I.R. Co., 353 U.S. 30, 31, Di Do cs kiscawee'seoiees ee bcisbeesscloseee 


Carter v. Kubler, 320 U.S. 243, 246 (1943)..........17, 55, 56, 
FIC v. Cement Institute, 333 U.S. 683 (1948) ....... 0.00005 058, 
General Committee v. MKT, 320 U.S. 323 (1943) ........++-19, 23, 
Gray v. Powell, 314 U.S. 402 (1941) ......cceeccccccccccccccoees 


International Association of Tool Craftsmen v. 
Leedom, 107 App. D.C. 268, 276 F. 2d 514 


(D.c. Cir. 1 SeSe SSeS SeSSSSEHSSSESESHSSESHSHSSHSSHSHSSHSHSHHSSSLESSS 


Kirkland v. Atlantic Coast Line RR., 83 U.S. 
oeeey 205, 167 F. 2a 529 (D.C. Cir. 
1 


Neh cee agin Aglaia eee eNlak 64NS Se Swe ceswee bt 4eee s ESOS 


Leedom v. IBEW, 107 U.S. App. D.C. 357, 278 F. 
2a 237 (D.C. Cir. TOGO) occ osci%ee vosseecosscewdscesecedsy 27> 


Leedom Ve Kyne, 358 U.S. 184 C1058) oon wns oeecseeasenenc20y 27> 


Market St. Ry. v. Railroad Commission, 324 U.S. 
548, 562 (VOUS) ccc cccccccsccccccccccccccccccccscccccccccellay 


NLRB v. Donnelly Garment Co., 330 U.S. 219 (1947) .....eeeeeeees 


NLRB v. Hearst Publications, 322 U.S, lil (AGHA) docs cneke eee 


Norwegian Nitrogen Products Co. v. United States, 
288 U.S. 294, 327-19 (1933) -cccccccccccccccccscccccccvccccces 


Ohio Bell Telephone Co. v. P.U.C. of Ohio, 301 
U.S. 293, 300 (1937) ....... eee ee eee SS SSSSSSSSSSSSSeeeeee 


Radio Officers' Union v.NMB, 86 U.S. App. 
D.C. 319, 181 F. 2d 801 (D.c. Cir. S990) cc vk iacwaswscuewans ene 25 


Railroad Trainmen v. National Mediation Board, 
66 App. D.C. 3755 88 F. 2d 757 (D.c. cir. 1936). ccccscccoccees 20 


Railway Clerks v. Nashville, C. & St. Louis Ry., 
94 F. 2d 97 (6th Cir. VOST) ocovec wis. were 0'o 0'6 61a 5150 00.010; cie'e 09 0:6,6101056' 814 20 


Railway Conductors v. National Mediation Board, 
72 App. D.C. 299, 113 F. 2d 531 (D.C. Cir. 
1 


0 PPPPTTTTRTTTTTTTTTTTTTTTTTITT TTT TTT 21 


Switchmen's Union v. National Mediation Board, 77 
U.S. App. D.C. 264, 135 F. 24 785 (D.C. Cir.....13, 19, 21, 22, 23, 
1943) reversed 320 U.S. 297 (1943)..........24, 25, 26, 27, 28, 39 


Texas Ve FPC, 167 F. 2d 804, 807 (5th cir. LOSS). us sslewbecseaseaeaD® 


U.S. v. Pierce Auto Freight Lines, Inc., 327 
U.S. 515 (1996) oss csennins evsisacese'gedcees cesses eesekseseseaty 58 


igtaa States v. Zu0cds -9510U.Sy 91y 96 (1956) ..cocescebsaeen anes AT” 


United Transport Service Employees v. NMB, 79 
U.S. App. D.c. 15, 141 F. 2d 724 (D.C. Cir. 
1 : 


Fi pawwsad donot ssicbaseebe ss 6sdhsn detente €a¥eesws setae caees 25 


* United Transport Service Employees v. NMB 


» 85 
iong App. D.C. 352, 179 F. 2a 446 (D.C. Cir. 


sie IGEN aE AON AM ann Nem rE CME SA (7 255 42, 43 


1 DETERMINATIONS: 


Matter of American Airlines, Inc., 1 Determinations 
394 (1945) 


Matter of Boston and Albany R..Co., 1 Determinations 
157 (1940) 


Matter of Braniff International Airways, 1 Determina- 
tions 456, 462 (1948) 


Matter of Chicago, Aurora and Elgin R. Co., 1 Deter- 
minations 229 (1942) 


Matter of Chicago and Milwaukee, St. Paul and Pacific 
R. Co., Case No. C-2279, April 24, 1955 : 


Matter of Chicago, North Shore and Milwaukee R. Co., 
1 Determinations 215 (1942) 


Matter of Chicago, North Shore and Milwaukee R. Co., 
1 Determinations 276 (1943) 


Matter of Delaware, L. & W. R. Co., 1 Determinations 
43 (1937) 


Matter of Erie Railroad Co., et al., Case No. R-2081, 
et al February 24, 1949 


KIM Royal Dutch Airlines, Case C-2098 (1953) 

Matter of Lehigh Valley R. Co., 1 Determinations 24 
(1937) 

Matter of National Airlines, et al., 1 Determinations 
423, 432 (1947) 


Matter of New York, Chicago and St. Louis R. Co., 1 
Determinations 1 (1935) 


Matter of Pacific Electric R. Co., 1 Determinations 
289 (1944) 


Matter of Pittsburgh'and Lake Erie R. Co., 1 Deter- 
minations 115 (1938) 


Matter of Pullman Co., Case Nos, R-121, et ano. (1949) 


* Matter of Seaboard Airlines R. Co., 1 Determinations 
167 (1940) 


STATUTES AND RULES: 


Administrative Procedure Act (60 Stat. 237, 
as amended, 5 U.S.C. 8 1001, et seq.) 


5 U.S.C. 8 1009 
Bankruptcy Act, & 75(s)(3) 
Labor Management Relations Act, 1947 

(Act of June 23, 1947, 61 Stat. 136, as 

amended, 29 U.S.C. 8 141, et seq. 
Section 159(c) 28 
Railway Labor Act (Act of 20, 1926, 


4h Stat. 577, as amended, 45 U.S.C. 
8 151, et sea.) : 1,16,19,23,24,26,27,29 


Section 2, Ninth 44,45,47,56 
28 U.S.C. & 1337 25 
28 U.S.C. 88 2201,2202 26 


* Federal Rules of Civil Procedure, Rule 12(b) 16, 50 


MISCELLANEOUS : 


Advisory Committee on Rules for Civil Pro- 
cedure Note of 1946 to amended Subdivision. 
12(b) of the Federal Rules of Civil Procedure 50 


, Hearings Before House Committee on Interstate 
and Foreign Commerce on H.R. 7650, 73 Cong. 
2d Sess. 22, 39, 45 


H.R. 9689, 73d Cong. 2d Sess. | 4S 
t 2 Moore, Federal Practice (2d ed. 1948, 1960) 


* Seventeenth Anmal Report of the National 
Mediation Board 


4h Stat. at Large 449 (1935) 


Cases or authorities chief ked 
" Bp asterisks. chie ly relied upon are mar 


-vie 


COUNTER-STATEMENT OF THE CASE 


SS 


Appellee Air Line Pilots Association, Interna- 
tional (ALPA), 1s a labor organization that represents 
flight deck crew members in the service of all scheduled 
airlines in the United States including Appellee United 
Air Lines, Inc. (United). 


On August 28, 1959, ALPA petitioned the National 
Mediation Board to determine the representation desires 
of United employees in the craft or class of flight deck 
crew members consisting of first pilot, reserve pilot, co- 
pilot, and second officer or flight engineer. Flight En- 
gineers International Association, of which appellant (FEIA) 
4s a constituent body, objected to any action by the Na- 
tional Mediation Board on the ground, inter alia, that 


there was no craft'or class of flight deck crew members 


on United and therefore no election should be held to de- 


termine the representation desires of employees in that 
category. Having considered this objection, the National 
Mediation Board decided to hold hearings in order to in- 
vestigate the dispute. 


During the course of the first public hearing, 
the National Mediation Board advised the parties that it 
would appoint a Committee of three neutral persons in ac- 
cordance with the provisions of Section 2, Ninth, of the 


Railway Labor Act, and on November 16, 1959, the Board 


issued the following order: 
"NOW, THEREFORE, the National 
Mediation Board by virtue of the 
authority vested in it by Section 2, 
Ninth, and Section 4, Third, of the 
Railway Labor Act, as amended, hereby 
appoints a committee of three neutral | 
persons, to be named by it, to exer- | 
cise the functions and duties speci- 
fied in Section 2, Ninth, of the Rail-. 
way Labor Act with respect to the dis- 
pute hereinabove described." 
Subsequently, the Board appointed Messrs. J. 
Glenn Donaldson, David H. Stowe and George S. Ives as 
members of the Committee and designated Mr. Donaldson as 


its chairman. 


The Committee held public hearings at which FEIA, 
ALPA, and other parties interested in the dispute were 
given full opportunity to present evidence and to cross 
examine witnesses. The hearings extended over a period 
of months, and fill more than 5,000 pages of transcript. 
Numerous witnesses were heard on behalf of ALPA and on be- 
half of FEIA, and 595 exhibits were introduced in evidence. 
In addition, the members of the Committee accompanied by 
technical and legal representatives of both FEIA and ALPA 
on two separate occasions examined the in flight operations 
of types of United aircraft operated by the employees in- 
volved in this dispute. 


' | 


On December 12, 1959, shortly after the Board ap- 
pointed the members of the Committee, Mr. Donaldson was a 
passenger on a regularly scheduled United flight from Chicago 
to Denver during a recess in the hearing. As a matter of 
courtesy, Captain Warren LeRoy invited Mr. Donaldson to sit 
in the observer's seat in the cockpit during the flight. Mr. 
Donaldson accepted the invitation. The usual procedures for 
the operation of the crew were followed on that flight. * 


On Jamary 7, 1960, the FEIA moved before the National 
Mediation Board that the Board remove and replace Mr. Donaldson 
as a member of the Committee, on the ground that he 


"had engaged in conduct ... which denied 
FEIA due process, ... casts doubt upon 

the intention or ability of Mr. Donaldson 
eee to conduct the hearing in a manner _ 
that safeguards the rights of all partXés, 
and thereby makes it impossible for FEIA 
to be assured that the decision in this 
matter will be one that is made by ‘three 
neutral persons' on the basis of a fair 
hearing as Section 2, Ninth of the Act reo 
quires." See Complaint, Exhibit A, page 2. 


* The statement in Appellant's Brief that "the flight was 

< tpigged'" is and was vigorously disputed by ALPA, as are other 
alleged.statements of Fact in Appellant's Brief. See Affi- 
davit of Warren LeRoy, sworn to March 14, 1961; affidavit of 
Clarence N, Sayen, sworn to March 23, 1961. For example, 
Appellant's allegations that separate representation of pilots 
and flight engineers is the "dominant" pattern and the im- 
plication that the representation of pilots and flight en- 
gineers by a single union is "unprecedented" completely dis- 
regard the fact that on 16 or.more carriers, including Delta 
Air Lines, Braniff International Airways, Pan American Grace 
Airways, Capital Airlines, Northeast Airlines, and Continental 
Airlines, ALPA has for many years represented all flight deck 
crew members on both piston and jet aircraft as one craft or 
class under a single collective bargaining agreement. See par- 
agree = of the affidavit of Charles L, Woods, sworn to March 

? e 
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The Board denied FEIA's motion and in its order the 
Board summed up the facts concerning Mr, Donaldson's occupancy 


of the observer's seat as follows: 


"The pertinent facts are that on December 
12, 1959, Mr. Donaldson rode in the cockpit of 
the airplane in which he was ticketed from 
Chicago, Illinois, to his destination, Denver, 
Colorado. He did this at the invitation of Mr. 
Leroy, the Captain in charge of the flight, and 
who is also a member of the Air Line Pilots As- 
sociation, International (hereinafter referred to 
as ALPA). Serving as flight engineer aboard 
this flight, and present during Mr. Donaldson's 
visit, was a Mr, McDowell, a member but not an 
officer of FEIA. Mr. Donaldson conversed with 
the pilot and the flight engineer on both the 
features of the cockpit and the operation of the 
flight." See Complaint, Exhibit B, p. 2. 


The motion ‘to the Board followed a motion made before the Com- 


mittee itself that Mr. Donaldson disqualify himself from serving 
on the Committee by reason of the above facts, This motion was 
denied by the Committee and by Mr. Donaldson who refused to dise 
qualify himself,* : 


* The following statement on p. 35 of Appellant's Brief is false: 


"oe there has never been any description or 
acknowledgment of precisely what Donaldson: 
believed he viewed and what conclusions he’ 
drew therefrom. There has been no statement 
to any effect regarding the extra-record ev~ 
4dence Donaldson viewed on December 9 ...". 


Mr, Donaldson made a full statement on the record of the hear- 
ing concerning the December 9 flight on Jamary 5, 1960, when 
FEIA moved that he disqualify himself, It appears at pp. 1403- 
1408 and 1427-1428 of the Transcript of the Hearing before the 
Committee. For the convenience of the Court a copy of Mr. 
Donaldson's statement is attached as a supplement to this Brief, 
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In denying the motion,on February 5, 1960, the Board 
alluded to the fact that the Committee had examined various 
United aircraft in the presence of FEIA representatives after 
December 12, 1959. (The Board did not refer to the Committee's 
in flight investigations of the functions of crew members on 
United piston and jet aircraft and the investigation of the fa- 
cilities at United's Denver training center, in all of which 
representatives of FEIA participated fully since these had not 
yet taken place.) And the Board said: 


"the essential question before the Board 
4s whether or not the information that was 
gained, such as it may have been, by Mr. 
Donaldson in his ride from Chicago to Denver 
destroyed in any way his tneutrality.* It is 
inconceivable that the parties would expect 
the Committee to operate in a vacuum and it 
would seem to make little difference whether 
the information obtained by Mr. Donaldson was 
obtained at the time of the hearing or whether 
he may have obtained similar information long 
before the hearing ever started. 


"Mr, Donaldson is known to have wide ex- 
perience as an arbitrator and a referee in 
labor disputes of many kinds, He is trained 
in determining issues based upon the records 
that are laid before him by the parties. The 
Board has confidence in Mr. Donaldson and fully 
expects the Committee will discharge its duty 
as requested by this Board in @ fair and im- 
partial manner, There is nothing in the record 
that would indicate to us that the FEIA has, in 
any way, been prejudiced by the conduct of Mr. 
Donaldson or that due process has been denied 
the Flight Engineers! International ‘Association. 
The record does not contain any facts which would 
lead this Board to believe that the neutrality of 
Mr, Donaldson has been impaired in any way." See 
Complaint, Exhibit B, p. 2. 


Thereafter, the hearing before the Committee contin- 


ued until June 23, 1960. 
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On January 9, 1960, the Committee, accompanied 
by FEIA and ALPA representatives, investigated the cockpit 
of a DC-7 aircraft at the Washington National Airport and 
application of United's standard operating procedures for 
pilots and flight engineers aboard such an aircraft. And 
in March, 1960, the Committee, accompanied by Sactnapal 
and legal representatives of FEIA, ALPA and United made a 
thorough investigation of the United training school lo- 
cated at Stapleton Airfield, Denver, Colorado. The Com- 
mittee went through the ground school for flight personnel, 
4t observed the flight simulator for piston and jet equip- 
ment in actual operation by flight deck crew members and 
went on two flights, one in a DC-7, a piston aircraft, and 
one in a DC-8, a jet. These investigations by the Coumittee 
were for the express purpose of giving the Committee first 
hand information about the training qualifications and 
functions of all flight deck crew members, pilots and flight 
engineers. FEIA representatives participated fully by 
actively calling to the Committee's attention many phases 
of the ground school program and facilities, including the 
use of the simulator to train flight deck crew members. 


Similarly, during the actual flights in the two 


different aircraft, FEIA representatives were with the 
Committee in the cockpits and the other parts of the air- 
craft and frequently called to the Committee's attention 


es 
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functions of all flight deck crew members, pilots and flight 
engineers. FEIA representatives participated fully by 
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Similarly, during the actual flights in the two 


different aircraft, FEIA representatives were with the 
Committee in the cockpits and the other parts of the air- 
craft and frequently called to the Committee's attention 
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the actual operations performed by and the duties incum- 


pent on the different members of the flight deck crew. 


The formal hearings before the Committee closed 
on June 23, 1960. The parties submitted briefs and on 
January 17, 1961 the Committee, acting unanimously, ren- 
dered its "Findings Upon Investigation." See Complaint, 
Exhibit C. In its "Findings Upon Investigation" the Com- 
mittee reviewed the history of the job classification of 
flight engineers on United; the representation of flight 
engineers on other airlines -- on some of which they are 
represented separately and on some of which they are repre- 
sented as members of the flight deck crew; United's poli- 
cies and practices with respect to the selection, training 
and functions of the flight engineers that it employes; 
United's policy that its flight engineers be pilot quali- 
fied; and the fact that, as of January, 1960, out of 624 
United flight engineers 481 possessed commercial pilot cer- 
tificates and another 126 were acquiring such certificates, 
and out of 1566 United pilots 379 had secured flight engi- 
neer certificates at United's school and others had se- 
eured flight engineers certificates on their own account. 
The Committee also appraised controlling legal principles 
as enunciated in prior decisions of the National Mediation 
Board. The Committee made findings of fact and concluded : 


= 


"On the basis of the entire 
record, this Committee finds that 
all flight deck crew members on 
United Airlines, Inc., in the job 
classifications of pilot or captain, 
reserve pilot, co-pilot, and second 
officer or flight engineer consti- 
tute one craft or class for purposes — 
of representation and collective bar-_ 
gaining under the Railway Labor Act 
and should be voted together on one _. 
ballot for the purposes of representa- 
tion under Section 2, Ninth, of the | 
Railway Labor Act, as amended." p.22._ 


On February 6, 1961, the Executive Secretary of 


the Board notified the parties that "By direction of the 
National Mediation Board" "A mediator will be assigned to 
proceed in accordance with the determination made by the 
committee." On March 14, the Board informed the parties 
that it would "assign a mediator to commence the handling 
of this case in Chicago, Illinois on Monday, March 20, 1961." 
On March 22, weeks after it instituted this action, FEIA 
moved before the National Mediation Board and the committee 
for reconsideration of the craft or class decision; and on 
March 23, FEIA asked the Board to dismiss ALPA's applica- 
tion for a craft or class determination. The Board denied 
FEIA's motion for reconsideration by an order dated March 28; 
and it directed a hearing on various points urged by FEIA 
in support of its motion to dismiss. The hearing was held 
on April 5 before a member of the Board, and on April 12, 
the Board denied the motion to dismiss and its Executive 
Secretary informed an FEIAS attorney "By direction of the 
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National Mediation Board", 

"accordingly, the Board has 
airected the Mediator in charge of 
this matter to continue promptly 
with his investigation of the al- 
leged dispute described in Case 
R-3463, in accordance with the Board's 
customary practices." 

Although ‘not forming part of the complaint and 
after occurring, on or about May 3, the Board mailed bal- 
lots to flight deck crew members entitled to vote with in- 
struction that they be returned to the Board not later than 
May 26, 1961; and on May 31, the Board certified that of 
the 2, 143 ballots distributed, 1,682 had been cast for 
ALPA and 58 for the Flight Engineers International Asso- 


ciation. 


Plaintiff instituted this action on March 2, 
1961, after the determination of the Committee and before 
the Board mailed ballots to the employees entitled to 
vote in the election. In its complaint, plaintiff at- 
tacked the craft or class determination of the Committee 
and the actions of the Board pursuant to that determina-~ 
tion that were necessary preliminaries to the Board's 
holding an election in the craft or class of flight deck 


crew members. Plaintiff alleged that the "Findings Upon 


Inviestigation" of the Committee was “arbitrary and cap- 
ricious, violative of the Act and the Constitution and ... 
null and void." Complaint, Par. 21. Plaintiff alleged 
that it had been denied substantive due process because 
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the Committee determination that all flight deck crew 
members employed by United constitute a craft or class for 
purposes of representation under Section 2, Ninth, of the 
Railway Labor Act, had been reached in disregard of the 
requirements of the Railway Labor Act and the evidence of 
record, and on the basis of conclusions that were unsup- 
ported by the record. See Complaint, Paragraphs 22-26, 28. 
Plaintiff also alleged that it had been denied procedural 
due process because Mr. Donaldson, the Chairman of the Come 
mittee, occupied the observer's seat on a scheduled United 
flight from Chicago to Denver on which he was a passenger 


while travelling to his home during a recess in the hearing. 


On March 13, 1961, 122 flight engineers employed 
by United moved to intervene in order to oppose the relief 
requested by FEIA in the action. They alleged that FEIA 
did not adequately represent their interests and opposed 
any delay in the holding of the election to determine the 
representative of the craft or class of flight deck érex 
members in accordance with the "Findings Upon Investigation" 
of the Committee. On March 16, the motion to intervene 
was amended to include an additional 88 flight engineers. 
The District Court granted the motion on March 17, 1962. 


On March10, 1961, plaintiff moved for a tempor- 
ary restraining order and a preliminary injunction, ‘De- 
fendants cross-moved to dismiss and for summary judgment. 
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The parties submitted affidavits and exhibits in support 
of their respective motions and these documents were be~ 
fore the District Court when it denied plaintiff's motions 
for injunctive relief and granted defendants* motion to 
Gismiss. See decisions and orders of Judge Matthews dated 
March 17, April 24 and May 3, 1961. 


On May 3, 1961, after plaintiff had withdrawn 
4ts two motions for injunctive relief, the District Court 
granted defendants’ motions to dismiss the complaint on 


the grounds that 


"the Court is without jurisdiction 
over the subject matter of this cause, 
that no substantial constitutional 
question is presented, and that the 
complaint fails to state a claim upon 
which relief can be granted, and in 
view of the decisions in Switchman's 


Union of North America, 300 U.5. OOF 

ani United Transport Se por rvice Enployees 
Ve atviona on ede De 
D.C. 5c, 175 ¥. od pvt) eoee 


Plaintiff appealed and moved this Court 


"for a stay of, or an injunction against, 
the holding of an unlawful election in- 
cluding or involving the flight engi- 

neers employed by appellee United ... and 
against any other conduct by appellees 
National Mediation Board ... and its mem- 
bers in acceptance or implementation of 

the 'Findings Upon Investigation’ made 

by its Committee, or otherwise destroy- 
ing or impairing the status quo of the 
subject matters involved in cause, 
until the further order of this Court ...." 
See Motion of Appellant For Stay of or 
Injunction Against the National Mediation 
Board's Holding of Unlawful: Election or 
Otherwise Impair Status Quo, ei 
the Court's Final Disposition of this Appeal, 


pp. 1-2 (May 3, 1961). 
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Plaintiff's motion was argued before Judges Bazelon, ‘Fahy 
and Burger on May 18, 1961. ‘The following day, the Court 
denied plaintiff's motion and expedited the case for hear- 


ing. 


SUMMARY OF ARGUMENT 


—— 


1. The District Court was correct in holding 
that it did not have jurisdiction to review the determina- 
tion of the National Mediation Board and its Committee un- 
der Section 2, Ninth, of the Railway Labor Act that all 


flight deck crew members on United in the job classifica- 


tions of pilots and flight engineers constituted one craft 
or class and should be voted together on one ballot. 


Switchmen's Union v, National Mediation Board, 320 
U.S. 297 (1943), especially when viewed against the background 


of the earlier cases that it repudiated, makes it clear that 
Congress intended that contentions of the nature of those 
that FEIA makes in the instant case should be directed to the 
Mediation Board and not to the Courts. 


Air Line Dispatchers v. NMB, 89 U.S. App. D.C. 24, 
189 F. 24 685 (D.C. Cir. 1951), cert. denied, 342 U.S. 849 (1951), 
is not applicable because in the instant case the Board has ex- 
ercised the function assigned to it by the Railway Labor Act 
to determine the craft or class of employees under Section 2, 
Ninth. Leedom v. Kyne, 358 U.S. 184 (1958), 1s not applicable 
because therein, unlike the instant case, it was held that an 
express statutory direction had been ignored by the National 
Labor Relations Board, and because the fundamental principles 
of the Railway Labor Act differ from those of the National 


aS 


Labor Relations Act insofar as reviewability of representa- 


tion decisions is concerned. 


2. Assuming, arguendo, that the craft or class de- 
termination of the National Mediation Board and its Committee 
is subject to judicial review that determination should be up- 
held because it was arrived at within the framework of the Act 
by using the normal criteria followed by the National Mediation 
Board in making craft or class determinations and is in accord 
with prior Board craft or class determinations. Appellant's as- 
sertion that a prior voluntary grouping of employees is the. ul- 
timate and controlling consideration in a determination of craft 
or class is not supported by the statute, its legislative history, 
or the criteria followed by and the decisions of the National 
Mediation Board. Moreover, the craft or class determination here 
was supported by substantial evidence in a record that consists 


of more than 5,000 pages of transcript and 595 exhibits. 


3. The District Court did not dismiss the complaint 
solely on jurisdictional grounds. The Court considered. these 
allegations of a denial of due process and held that they did 
not present a substantial constitutional issue and that the com- 
plaint should be dismissed for failure to state a claim upon 
which relief can be granted. The District Court's action was 
correct even if only the complaint and the exhibits attached 
thereto are considered. The complaint alleged that appellant 
was denied procedural due process because members of the Committee 
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received and read mail addressed to them by flight engineers 
during the hearing and because one member. of the Committee oc- 


cupied the observer's seat of a regular United flight while on 


a personal trip during a recess in the hearing. Appellant al- 
leged that these incidents vitiated the results of a hearing 
that occapied more than forty days, in which 595 exhibits were 
admitted in evidence and a transcript of more than 5,000 pages 
was made, The Committee's findings show that the Committee did 
not rely on anything other than the evidence before it. The al- 
legations of a denial of procedural due process therefore fail 
to state a claim upon which relief can be granted. 


United Transport Service Employees v. NMB, 85 U.S. App. 
D.C, 352, 179 FP. 2a 446 (D.C. Cir. 1949), on which the District 
Court relied, holds that a complaint that alleged (a) that a 
eraft or class determination was made without giving any notice 
or hearing to an interested union and interested employees and 
(b) that the craft or class determination relegated plaintiffs 
to representation by unions that would not admit them to member= 
ship because of their race did not present a substantial con- 
stitutional issue. A fortiori, the complaint here does not pre= 
sent a substantial constitutional issue. The United Transport 
Service Employees case is not distinguishable from the instant 
case on the ground that no "hearing" was required in making the 
craft or class determination in the United Transport Service 
Employees case. The decision in the United Transport Service 
Employees case was tased on the fact that a craft or class 
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determination under Section 2, Ninth of the Railway Labor 
Act has no effect upon property rights and is therefore not 
subject to attack on due process grounds, 


In any event, the complaint and exhibits attached 

thereto show that appellant was afforded a "hearing" before 

the Committee under Section 2, Ninth of the Railway Labor Act. 
The Board's denial of appellant's motion to remove and replace 
the member of the Committee who occupied the observer's seat 
while on a personal trip is an authoritative determination by 
the agency charged with administration of the Act that this 
incident did not result in denying appellant a "hearing" before 
the Committee under Section 2, Ninth of the Act and should be 


given great weight by the Courts. 


4, The District Court did not err in holding that no 
substantial constitutional issue was presented in this case and 
its order should be affirmed as one granting a motion to dis- 
miss on the complaint and affidavits, In making its decision, 
the District Court had before it the affidavits and exhibits subs 
mitted by all parties, Therefore, under Rule 12(b) of the Fed- 
eral Rules of Civil Procedure, the motion to dismiss should be 


treated as a motion for summary judgment and the entire record 


is before this Court. 


In any event, it is not disputed that after a member 
of the Committee occupied the observer's seat of a regular 


flight while making a personal trip during a recess in the hear- 
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ing, all members of the Committee engaged in two investiga- 
tions of the actual in flight operations of United aircraft 
and the functions of pilots and flight engineers in operating 
the aircraft. Appellant was present and actively participated 
in these investigations. It therefore had and availed itself 
of .opportunities to rebut any impressions that the member of 


the. Committee might have received during his personal flight. 


Carter v. Kubler, 320 U.S, 243 (1943), arises from a 
different statutory and factual context and is not applicable 
in the instant case. 


Appellant failed to show that it was prejudiced by the 
Committee's receipt and reading of letters from flight engineers 
and a Committee member's occupancy of the observer's seat on a 
regular United States flight while on a personal trip. On that 
ground alone, appellant has failed to show sufficient grounds 
for overturning the craft or class determination of the Board 
and the Committee, 


ARGUMENT 


I. THE DISTRICT COURT DID NOT ERR 
IN HOLDING THAT IT DID NOT HAVE JURIS- 
DICTION TO REVIEW THE DETERMINATION OF 
THE NATIONAL MEDIATION BOARD AND ITS | 
COMMITTEE UNDER SECTION 2, NINTH OF _. 
THE RAILWAY LABOR ACT THAT ALL FLIGHT 
DECK CREW MEMBERS ON UNITED CONSTI- 


TUTED A SINGLE CRAFT OR CLASS, 


In paragraph "1" of its Complaint, FEIA makes 
the following statement describing this action: 


“Mis is an action to enforce 
the fundamental policy of the Rail- 
way Labor Act ... that the actual 
voluntary grouping of employees them- 
selves into labor organizations, where 
historically effective in collective , 
bargaining, shall define the ‘craft 
or class! ... for collective bargain- 
ing under the act; to vindicate the 
right of plaintiff ... to represent 
the flight engineers employed by de- — 
fendant United Air Lines, Incorporated 
ee. and the right of said flight engi- 
neers to maintain collective bargain- 
ing representation in the craft of flight 
engineers; and to enjoin defendants and 
particularly the National Mediation Board 
.e- from violating the Act by arrogating 
the right to create a new craft unjusti- 
fied and indefensible by the criterion 
of the employees' desires which the Act 
makes governing." 


Although FEIA is careful to avoid using the word 


"review", this language makes it clear that what FEIA seeks 
in this action is review of certain action by the National 
Mediation Board which it believes to be contrary to law. 

That the Federal Courts do not have jurisdiction to under- 
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take such review has been well settled since the Supreme 

Court’s decisions in Switchmen's Union v. National Media- 
tion Board, 320 U.S. 297 (1943) and General Committee v. 

MKT, 320 U.S. 323 (1943). 


The National Mediation Board action that FEIA 
seeks to have this court overturn is action taken under 


Section 2, Ninth, of the Railway Labor Act, which provides 


the procedure for the determination of employee representa- 
tives under that Act. . 


Prior to the Supreme Court's decision in the 
Switchmen's Union case, decisions of the National Mediation 
Board were subjected to judicial review. See. cases cited 
in note 17 of the dissenting opinion of Mr. Justice Reed 
at 320 U.S. 318-319. In these pre-Switchmen's Union cases, 
the very same arguments that plaintiff makes in the instant 
case were presented to the courts. Thus, in its complaint 
plaintiff stated that it is seeking 
" .. to enforce the fundamental policy 
of the Railway Labor Act ... that the 
actual voluntary grouping of employees 
themselves into labor organizations, 
where historically effective in col- 
lective bargaining, shall define the 
‘craft or class’ ... for collective 
bargaining under the Act ..." 

and it alleges that . 
"| .There is no authority under the Act, 
neither in the Board itself nor in any 


appointees or agents of the Board, to de- 
prive these flight engineers of the right 
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to determine their craft by their own ac- 
tions and preferences. There is no law- 
.ful authority to create another craft and 
force them into it." 


‘See Complaint, paragraphs "1" and "11". 


This very argument was made to the courts of this 


Circuit in Railroad Trainmen v. National Mediation Board, 

66 App. D.C. 375, 88 F. 24 757 (D.C. Cir. 1936); Ratlway 
Conductors v. National Mediation Board, 72 App. D.C. 299, 

113 F. 24 531 (D.C. Cir. 1940); and in the Switchmen's Union 
case itself, 77 U.S. App. D.C. 264, 135 F. 2d 785 (D.c. Cir.) 
reversed, 320 U.S. 297 (1943); and see Railway Clerks Vv. 


Nashville, C. & St. Louis Ry., 94 F. 2d 97 (6th Cir. 1937). 


In the Railroad f@rainnen case's 66 App. D.C. 375, 
88 F. 24 757, the Court of Appeals for this Circuit, sitting 
en banc, reversed a District Court decision upholding a Medi- 
ation Board certification and directed the District Court 
to remand the case to the Board “with instructions to annul 


4ts certification ..." p. 761. 


qhe Court held that the Mediation Board had erred 
in that it disregarded the craft or class. as composed by 
the employees themselves in making its craft or class deter- 
mination. The Court said: 
" .. It is not going too far to say | 


that the basic and underlying purpose 
of the act was to insure representa- 
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tion in accordance with established 
custom to those employees whose in- 
terests are involved. But the act 

leaves uncertain the precise or exact 
meaning of the words ‘class or craft, ' 
and we think obviously for the reason 
that it was intended by Congress to 

adopt the designation of class or 

craft as determined by the then cur- 

rent working agreement between the 
railroad and particular groups or classes 
of its employees.... In the light of this 
provision -- and of the general scheme 

of the act as a whole -- we think it is 
obvious that how classes are to be formed 
ana who shall compose them are matters 
left to the employees themselves ..." 

88 F. 2a at pp. 759-760. 


In the Railway Conductors case, 72 App. D.C. 299, 


113 F. 2a §31, the Court of Appeals for this Circuit sus- 


tained a certification by the. Mediation Board, finding that 
there was a community of interest among the employees in 
the craft or class recognized by the Board and that the Rail- 
way Labor Act 

"2. aims not to compel the creation of 

new craft or class lines, but to recognize 

the lines which are drawn in industry. 

It intends that groups which have chosen 

to bargain as a unit may do s0 coer 223 

F. 2d at p. 533. 

Indeed, the Switchmen's Union case itself was a 
case in which this very issue of the extent to which the 
Mediation Board was limited by existing agreements in de- 
termining the craft or class of employees was presented 
to the Courts. The main argument of the Switchmen's Union 


4n that case was that the Act required the Mediation Board 
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to respect the geographical divisions of a craft or class 

as they had been defined by the employees through seif-or- 
ganization and did not permit the Board to certify: one 
representative of a craft or class of employees on a car- 

rier. The majority of the Court of Appeals upheld the de- 
cision of the Mediation Board to the effect that it had no dis- 
cretion under the Act to split a single carrier into geo- 
graphical divisions in determining a eraft or class. See 

135 F. 2d 785. In its decisions the majority referred to 

the fact that a railroad representative had urged the House 
Committee on Interstate and Foreign Commerce to add. the 
following provision to the Act: 


"Provided, that only each class or craft 

embraced in any existing agreement shall 

be the employees to be considered to de- 

termine the majority of such employees 

for the purpose of representation. 

Hearings before House Committee on Inter- 

state and Foreign Commerce on H.R. 7650, 

73d Cong., 2d Sess. 128. 
As the majority of this Court pointed out in the Switch- 
men's case, Congress chose not to add such a provision to 
the statute. ‘The same House Committee was informed by Com- 
missioner Joseph B. Eastman, the draftsman of the 1934 amend- 
ments, that Section 2, Ninth, of the Act provided a “tri- 
bunal which shall have the power to consider. and determine 
... disputes" concerning what is a craft or class of em- 


ployees. See Hearings, p. 45. 


The Supreme Court was fully aware of this history 
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of judicial review when it held, over a vigorous dissent, 
in the Switchmen's Union case, 320 U.S. 297 (1943), and the 
MKT case, 320 U.S. 323 (1943), that actions of the Media- 
tion Board under Section 2, Ninth, of the Act were not sub- 
ject to judicial review. See note 17 of the dissenting 
opinion of Mr. Justice Reed, 320 U.S. pp. 318-319, ‘Thus, 
4n Switchmen's Union the Supreme Court refused to consider 
the merits even though the only issue involved was one of 


statutory construction with respect to the power of the 


Mediation Board. ‘The Court held that the Federal Courts 
do not have jurisdiction to review actions of the Medi- 
ation Board under Section 2, Ninth, of the Railway Labor 
Act. It said: 


"the Act in §2, Fourth writes into 

Jaw the ‘right’ of the ‘majority of 

any craft or class of employees! to 
‘determine who shall be the represen- 
tative of the craft or class for the: 
purpose of this Act’. That ‘right! 

4s protected by §2, Ninth which gives 
the Mediation Board the power to re- 
solve controversies concerning it and 
as an incident thereto to determine 
what is the appropriate craft or class 
in which the elections should be held. 
(Citing cases) A review by the federal 
district courts of the Board's deter- 
mination is not necessary to preserve 
or protect that 'right'. Congress for 
reasons of its own decided upon the 
method for the protection of the ‘right’ 
which it created. It selected the pre- 
cise machinery and fashioned the tool which 
it deemed suited to that end. ..." 320 U.S. 


at p. 300-301. 
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And in the MKT case, decided on the same day as 
the Switchmen's Union case, the Court again stated that “the 
administrative remedy is exclusive" when a dispute falls 
within Section 2, Ninth of the Act. The MKT case involved 
a jurisdictional dispute between two railroad brotherhoods, 
the Engineers and the Firemen. The Engineers sued for a 
declaration that they were the sole representatives of the 
engineers on the MKT Railroad and had exclusive power to 
bargain for them. Both the District Court and the Court 
of Appeals dealt with the dispute on the merits. The Sup- 
reme Court reversed on the ground that the federal courts 


did not have jurisdiction to act in the dispute. The Court 


said: 


"Congress did not leave the prob- 
lem of inter-union disputes untouched. 
It is clear from the legislative history 
of §2, Ninth, that it was designated not 
only to help free the unions from the in- 
fluence, coercion and control of the car- 
riers but also to resolve a wide range of 
jurisdictional disputes between unions or 
between groups of employees. H. Rep.:, No. 
1944, supra, p. 2, S. Rep. No. 1065, 73a 
Cong. 2d Sess., p. 3. However wide may be 
the range of jurisdictional disputes em- 
braced within §2, Ninth, Congresd did not 
select the courts to resolve them. To the 
contrary, it fashioned an administrative 
remedy, and left that group of disputes to 
the NMB. If the present dispute falls with- 
in §2, Ninth, the administrative remedy is 
exclusive...." 320 U.S. at p. 336. 


This historical background makes it clear that 


the Supreme Court believed that Congress intended that con= 
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tentions of the nature of those that FEIA makes in the in- 
stant case should be directed to the Mediation Board and 
not to the Federal Courts. For, as has been shown, in de- 
ciding the Switchments Union case, the Supreme Court repudi- 
ated cases in which the Federal Courts reviewed Mediation 
Board action on the very grounds that FEIA presses in the 
instant case, 1.e., that the Board must respect the "vol- 
untary grouping of employees themselves into labor organ- 
4zations, where historically effective in collective bar- 
gaining." See Complaint, Paragraph ven Tal 


Since 1943 numerous cases in this Circuit have ap- 


plied Switchmen's Union and dismissed cases in which review 
of National Mediation Board action under Section 2, Ninth, 

of the Act was sought. See, e.g., American Air Export & 
Import Co. v. O'Neill, 95 U.S. App. D.C. 275, 221 F. 2d 829 (D.C. 
Cir. 1954); Radio Officers' Union v. NMB, 86 U.S. App. D.C. 
319, 181 F. 2d 801 (D.c. Cir. 1950); United Transport Service 
Employees v. NMB, 85 U.S. App. D.C. 352, 179 F. 2d 4K6 (D.C. 
Cir. 1949); Kirkland v. Atlantic Coast Line RR., 83 U.S. App. 
D.C. 205, 167 F. 2a 529, (D.C. Cir. 1948); United Transport 
Service Employees v. NMB, 79 U.S. App. D.C. 15, 141 F. 2d 724 
(D.c. Cir. 1944). In these cases the Court held that the 
Federal Courts did not have jurisdiction under 28 U.S.C. 1337 
(Switchmen's Union v. » 320 U.S. 297 (1943)); 5 U.S,C. 
§1009 (American Air Export & Import Co. v. O'Neill, 95 U.S. 


App. D. C. 275, 221 P. 24 829 (D.C. Cir. 195%)); Kirkland 

v. Atlantic Coast Line RR., 83 U.S. App. D.C. 205, 167 F. 

2d 529 (D.C. Cir. 1948)); or 28 U.S.C. §§2201, 2202 (amex - 
ican Air Export & Import Co. v. O'Neill, supra)). : 


Neither Air Line Dispatchers v. NMB, 89 U.S. App. 
D.C. 24, 189 F. 2a 685 (D.C. Cir.), cert. denied, 342 U.S. 


849 (1951), nor Leedom v.Kyne, 358 U.S. 184 (1958) impairs 
the continued vitality of Switchmen's Union and the line of 
cases applying it. In the Air Line Dispatchers case the court 
recognized that it did not have jurisdiction to review action 
in which the National Mediation Board chose "between alter- 
nate methods of settling a dispute over representation under 
section 2, Ninth, of the Act...", but it held that the Courts 
did have power to review a Board determination that the Board 
did not have jurisdiction in a certain type of Gases It is 
clear that in the instant case the Board has chosen between 
alternative methods of settling a dispute over representation 
under section 2, Ninth, and therefore the rule of the Air Line 


Dispatchers case is not applicable. 


In a later case, the Court of Appeals for this Cir- 


cuit distinguished its decision in the Air Line Dispatchers 
case from cases in which a party seeks review of NMB action 
under section 2, Ninth, by stating: 


"2. We found judicial relief under the 
piniatetotine Procedure Act appropriate 


there (in Air Line Dispatchers) because 
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the Board refused to exercise the func- 
tions assigned to it by the Railway Labor 
Act. We made clear, however, that under 
(Switchmen's Union case) ... the Board's 
perrormance of functions assigned to it by 
the Act was not subject to judicial review." 


See American Air pxpore & pert Co. ao 
O'Ne eDe * eve e 
B29 (D.c. Cir. ig5h). c 

Nor does Leedom v. Kyne, 358 U.S. 184 (1958) affect 
the Switchmen's Union rule of non-reviewability of Mediation 
Board action under Section 2, Ninth, of the Railway Labor Act. 


In Leedom v. Kyne 
"(t)he trial court found that the Board 
had disobeyed the express command of 
§9(b)(1) in including nonprofessional 
employees and professional employees in 
the same unit without the latter's con- 
sent..." See 358 U.S. at pp. 186-187. 

-In this case, there is no express command in the Railway 
Labor Act stating that any particular group may not be in- 
cluded with another group in a single craft or class, or, 
indeed, stating any criteria by which the Mediation Board is 
to determine what constitutes a "craft or class". See Leedom 
v. IBEW, 107 U.S. App. D.C. 357, 278 F. 2d 237 (D.C. Cir. 1960); 
Int'l. Ass'n. of Tool Craftsmen v. Leedom, 107 App. D.C. 268, 
276 F. 24 514 (D.C. Cir. 1960). 


Moreover, Leedom v. Kyne arose under the National 


Labor Relations Act, an Act that is clearly expressive of 
an entirely different approach to judicial review of repre- 
sentation case decisions than is the Railway Labor Act. 


The National Labor Relations Act has always ex- 
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pressly provided for judicial review of representation deci- 


sions made by the National Labor Relations Board. See yd 

Stat. 449 (1935). And Section 9(c) of the National Labor 
Relations Act now requires that the NLRB's finding that a 
question of representation exists be made “upon the record 

of such hearing" unless the hearing was waived by stipula- 

tion of the employer and the union. Labor Management Relations 
Act, 1947, 61 Stat.144, 29 U.S.C. §159(c). ae 


Thus, in extending judicial review in Leedom v. 
Kyne the Supreme Court acted in ‘a manner consistent with the 
pattern of tne National Labor Relations Act, which, as seen, 
has always provided for review of representation decisions. 
“But the situation with respect to judicial review of repre-. 
sentation cases under the Railway Labor Act is different. As - 
has been shown, there is no provisions whatsoever for judicial 
review of Mediation Board decisions under Section 2, Ninth, 
of the Railway Labor Act. As the Supreme Court indicated in 
Switchmen's Union case the Railway Labor Act is the product 
of a historical background in which ‘no provisions was made for 
judicial intervention of any kind until after the 1926 Railway 
Labor Act. And even today, | 


"large areas of the field still remain 

in the realm of conciliation, mediation, 

and arbitration. On only a few phases 

of this controversial subject has Con- 

gress utilized administrative or judicial 
machinery and invoked the compulsions of 
law. We need not recapitulate that his- 
tory here. Nor need we reiterate what 

we said in the Missouri-Kansas-Texas R. Co. 
case beyond our conclusion that Congress 
intended to go no further in its use of the 
processes of adjudication and litigation than 
the express provisions of the Act indicate." 
320 U.S. at p. 302. 
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Indeed, on pages 52-53 of its brief appellant 
quotes from a recent Supreme Court decision that "... The 
fundamental premises and principles of the Railway Labor 
Act are not the same as those which form the basis of the 
National Labor Relations Act ...." See Brotherhood of R. 


Trainmen v. Chicago, R. & I. R. Co., 353 U.S. 30, 31, n.2. 


In the area of judicial review of Mediation Board 
decisions under Section 2, Ninth, of the Railway Labor Act, 
4t is well settled that Congress intended the administrative 
remedy to be final. Thus, the intent of Congress under the 


‘National Labor Relations Act and other statutes is irrele- 


vant to this case. 


In view of the long established line of authority 
cited above and the divergent history of the National Labor 
Relations Act and the Railway Labor Act, it is submitted 
that the Court below was correct in holding that it did not 
have jurisdiction to review the action of the Mediation Board 
in determining that all flight deck crew members on United 
constituted one craft or class and dismissing the action for 
lack of jurisdiction, and for failure. to state a claim for 
relief. 


II, ASSUMING, ARGUENDO, THAT THE CRAFT OR 

CLASS DETERMINATION OF THE NATIONAL MEDIA~ 

TION BOARD AND ITS COMMITTEE WERE SUBJECT 
TO JUDICIAL REVIEW, THAT DETERMINATION SHOULD : 
BE UPHELD SINCE IT WAS IN ACCORD WITH THE 
PROVISIONS OF ACT, PRIOR BOARD DECISIONS AND | 
WAS SUPPORTED RY SUBSTANTIAL EVIDENCE, 


The criteria followed by the National Mediation 
Board and its Committee in the instant case in determining 
that all United flight deck crew members constituted a 
single craft or class were those that are generally followed 
by the Mediation Board in making craft or class determina- 
tions. FEIA contends that the prior history of voluntary 
groupings of employees is the controlling criterion pres 
viously followed by the National Mediation Board in maicing 
craft or class determinations under Section 2, Ninth of, the 
Act. See Appellant's Brief, pages 53 to 57. That this is 


not correct is demonstrated by numerous statements of the 


Board setting forth the various criteria that it considers 


in making craft or class determinations, 


In Matter of Chicago, Milwaukee, St. Paul and 
Pacific Railroad Co., Case No. C-2279 (April 24,1955), the 


Board stated: 


"In making these determinations, 

the National Mediation Board has devel- 
oped certain factors which it considers 
in making its decisions. Some of them 
were formulated in the early years, such . 
as those outlined above in the quotation . 
from the findings in R-358, Others were 
added later. For some years the Board 


has generally considered as controlling 
the factors described in the following 
quotation from its determination made in 
Case R-181, decided June 15, 1940, in the 
matter of representation of Locomotive 
Firemen, Hostlers and Outside Hostier 
Helpers of the Charleston & Western Caro- 
Jina Railway Company (Page 163 - Determina- 
tions of the National Mediation Board). 


‘In making rules to govern rep- 
resentation elections the Board has 
followed certain principles and prac- 
tices largely as these have been evolved 
by the employees and the railroads thea- 
selves in the conduct throughout the 
years of their joint relations. These 
principles and practices may be briefly 
summarized under the following headings: 


1. Composition of the groupings 
for representation and collective bar- 
gaining purposes which the employees | 
concerned have voluntarily developed 
among themselves: 


a. On railroads generally, 

b. On the railroad where the 
dispute under investiga- 
tion exists. 


2. Extent and nature of the 
collective bargaining arrangements de- 
veloped by the employees interested in 
the dispute with the carriers employing 
them. ; 


3. Duties, responsibilities, skill, 
training and experience of the employees 
involved and the nature of their work. 


4, Usual practices of promotion, 
demotion, and seniority observed or de- 
veloped for the employees concerned. 


5. Nature and extent of any com- 
munity of interest existing among the 
employees. 


6. Previous decision of the Board 
bearing upon the issues under considera- 


tion. : 


he 


7. The intent and purpose of Con- 
gress in its consideration and passage of 
the Railway Labor Act.' 

In making its determination of craft or 
class under the principles enunciated in the 
above quotation, the Board has never been 
pound by any claims to craft jurisdiction made 
by a labor organization or on the basis of 
jurisdictional divisions established by em- 
ployees' associations. ..." 


And in the frequently cited case, Matter of Na- 
tional Airlines, et al., 1 Determinations 423 (1947)*, where 
the effect of the Board's determination was to overturn a 
pre-existing separate grouping of stores and commissary per- 
sonnel, based upon the application of the traditional craft 
or class criteria, the Board said: 


"In these cases, as in all others, 
where disputes arise over the question 
of craft or class the Board gives consid- 
eration to all relevant elements most,.im- 
portant of which is the intent of the 
Railway Labor Act in settling disputes 
and promoting stable labor relations. In- 
dividual cases require consideration of 
facts peculiar to particular situations, 
but, in addition, there are general factors 
to be considered. These inciude the com- 
position and relative permanency of em- 
ployee groupings along craft or class: lines 
on carriers generally as well as on par- 
ticular carriers. The extent and effec- 
tiveness of past collective bargaining ar- 
rangements, the functions, duties, and re~ 
sponsibilities of the employees, the. gen- 


i 
* me citation "1 Determinations" refers to the volume en- 
titled Determinations of Craft or Class of. the National Media- 


tion Board, July 1, 1934 to June 30, 1948, published by the 


Government Printing Office in 1948. 
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eral nature of their work and the com- 
munity of interest existing between 

jobs are other factors considered. Pre- 
vious decisions of the Board which bear 
upon the issues of the particular dis- 
pute are also taken into account. 


See also KLM Royal Dutch Airlines, Case C-2098 
(1953); Matter of Pullman Co., Case Nos. R-121, et ano. 


(1949). 


It is clear, from a reading of the Committee 's 
"Bindings Upon Investigation", Exhibit "co" attached to the 
Complaint, that in the instant case the Mediation Board 
and the Committee weighed both the "facts peculiar to (the ) 


particular situation(s)" and the "general factors, enu- 


merated in the preceding quotation. See Seventeenth An- 


nual Report of the National Mediation Board for the fiscal 


year ended June 30,1951. pp. 20-21. 


Moreover, a review of prior craft or class de- 
terminations by the Board proves conclusively that the Board 
is not required, to follow the single criterion of past bar- 


gaining history. 


In an attempt to make it appear that the Board's 
action in this case is not in accordance with its prior "craft 
and class" determinations, FEIA makes an emphatic underlined 
assertion on page 53 of its Brief. 


This assertion merely serves to confuse the issues 
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presented to the Mediation Board in the instant case. The 
Board has never decided and we may not expect to see a de- 
cision which at once finds two existing separate crafts and 
proceeds to "merge"them. Nor need we look for Board action 
which recognizes an existing single craft and proceeds to 
split it. FEIA's assertion is confined to these alterna- 
tives. As such, its point is not only undisputed but point- 
less. We shall, however, try to give content to the question. 
The real inquiry is whether the Board: (a) in face of pre- 
existing craft groupings, reflected (b) either in collec- 
tive bargaining agreements, Board determinations or both, 
(c) which groupings are supported by a substantial industry 
practice, (d) has, over the objection of a party, (¢) ‘eval- 
vated or re-evaluated the groupings with a resultant realign- 
ment. We consider representative decisions illustrative 


of the Board's prior actions. 


It is submitted that a review of such decisions 
proves that the Mediation Board's craft or class determina- 
tions in the instant case is fully in accord with the prior 
determinations of the Board and is sustained by the usual 
criteria employed by the Board in making such determinations. 


Matter of National Airlines, et al., 1 Determination 
423 (1947). Stores and commissary personnel on these three 
carriers had been previously separately represented, in two 


cases by Board certifications. These past groupings accorded 


ho 


with a substantial industry practice. There were many 


such certifications in the industry. See NMB Chart at 

1 Determinations p. 460. Nevertheless, the Board, over 
objection, regrouped these employees within the overall 
craft or clerical and office employees by reason of job 
function, responsibilities and community of interest. See 
1 Determinations at pp. 423-425, 434-436, 439-443. 


Matter of ‘Erie Railroad Co., et al., Case No. 
R-2081, et al., February 24, 1949, (captains). Although 


licensed and unlicensed deck employees of four carriers 
4nvolved herein had previously been previously been grouped > 
together for as long as seventeen years, with such group- 
ing supported om each carrier by at least two prior Board 
certifications and by a substantial practice in the in- 
dustry, the Board determined, over objection, that captains 
should henceforth be grouped as a separate craft or class 
pecause of the ineffectiveness of past representation and 
the factors of-community of interest. 


See also to the same effect, Matter of Chicago, 
Aurora and Elgin R. Co., 1 Determinations 229 (1942) (a 
past grouping of 35 years duration overturned), wherein 
the Board said: ; 
“to accept: the argument that crafts 
or classes must be determined by the 
agreements which have been made on 


the particular carrier, that is of 
any grouping of employees, even a 
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single group including all the 
employees of a carrier as in this 
case, would be to extinguish the 
idea of craft or class entirely 
despite the terms of the Railway 
Labor Act ...." 1 Determinations 
at p. 239. 


See also to the same effect, Matter of Chicago, 
North Shore and Milwaukee R. Co., 1 Determinations 276 


(1943) and Matter of Pacific Electric R. Co., 1 Determina- 
tions 289 (1944). | 


In Matter of Seaboard Airline R. Co., 1 Deter- 


minations 167 (1940) which the FEIA cites at page 54 of 

its Brief, the Board refused to certify supervisors of 
mechanics as a separate craft or class despite prior cer- 
tifications and a previous history of separate representa- 
tion supported by a substantial practice in the industry. 
As its reason for such refusal, the Board cited previous 
inadequate and ineffective representation under such group- 


ing. 


he emphasis placed by the FEIA upon the criteria 
of past groupings is plainly not warranted. See, for ex- 
ample: Matter of New York, Chicago and St. Louis R. Co., 1 
Determinations 1 (1935); Matter of Lehigh Valley R. Co., 1 
Determinations 24 (1937); Matter of Boston and Albany R. Co., 
1 Determinations 157 (1940); Matter of Chicago, North Shore 


and Milwaukee R. Co., 1 Determinations 215 (1942); Matter of 
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Pittsburgh and Lake Erie R. Co., 1 Determinations 115 (1938). 


Prior Mediation Board cases involving craft and 
class determinations on air carriers also show that the 
Board is not confined to the single, mechanical test of 
"past practice". In the National Airlines case, the Board, 
as we have seen, rejected a past history of separate group- 
ing for stores and commissary employees. Similarly, Matter 
of American Airlines, Inc., 1 Determinations 394 (1945), 
goes against FEIA'’s contention since stores employees, pre- 
viously represented in an overall unit of maintenance. em- 
ployees, were split off by the Board, the past practice on 
this carrier notwithstanding. Furthermore, the Board recog- 
nized that a different approach to craft or class problems 
in the airline industry may be warranted. It stated: 

"the problem presented here and in 

the several other airlines representa- 
tion disputes is how to apply the 
principle of representation by craft 
or class well established in the rail- 
road industry to the young and growing 
air-transport industry, a duty which 
devolves on this Board through the pro- 
visions of section 201, title II of 
the Railway Labor Act, amended." See 

1 Determinations at p. 396. 

In the National case the Board recognized that 
the operational problems of airlines are vastly different 


from those on railroads although both are branches of the 


transportation industry. See 1 Determinations at p. 432. 


See also Matter of Chicago and Milwaukee, St. Paul and 
Pacific R. Co., Case No. C-2279, April 26, 1955. 


The point upon which FEIA rests its entire case, 
insofar as the correctness of the craft or class determina- 
tion is concerned, is that past groupings are the ultimate 
and controlling consideration in determination of craft or 
class, and that this consideration cannot be outweighed by 
any of the other criteria, or even by a combination of them. 
The decisions do not support such a conclusion. The Board 
has, in the past been guided by the public interest in pre- 
venting interruptions to commerce, the nature of the work, 
skills and responsibilities involved, community of interest, 
and past groupings where practicable. (Matter of Delaware, 
L. & W. R- Co., 1 Determinations 43 (1937). If special em- 
phasis be given to any single consideration it would seem 
to be the establishment or preservation of stable labor re- 
lations on the carrier involved, as consonant with the over= 
riding intent of the Railway Labor Act. Matter of National 
Airlines, et_al., 1 Determinations 423, 432 (1947); Matter 
of Braniff International Airways, 1 Determinations 456, 462 
(1948). It is therefore clear that in the instant case the 
Mediation Board followed the usual criteria in determining 
the craft or class of United flight deck crew members. Clearly, 


in these circumstances, there is no basis whatsoever for the 


substitution by a court of its own judgment for that of the 


Mediation Board. 
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Appellant's reliance on the sole criterion of past 
practice might be valid if a spokesman for the railroads 
had been successful in persuading the Interstate and Foreign 
Commerce Committee of the House to add the following proviso 
to the Railway Labor Act in 1934: 


"Provided, that only each class or 

craft embraced in any existing agree- 

ment shall be the employees to be cone 
sidered to determine the majority of 

such employees for the purposes of rep- 
resentation," See Hearings before House 
pcm on H.R. 7650, 73d Cong., 2d Sess. 


But the spokesman was not successful and no such provision 
appears in the Act. See opinion of Judge Vinson in Switch- 
men's Union v. National Mediation Board, 77 U.S. App. D.C. 
264, 135 F. 24 785 (D.C. Cir. 1943), reversed on jurisdic- 
tional grounds, 320 U.S. 297 (1943). Indeed, Congress was 
4nformed that the National Mediation Board was the "tribunal 
’ which shall have the power to consider and determine ... dis- 
putes" concerning what is a craft or class of employees. See 
Testimony of Commissioner Joseph B, Eastman, Hearings before 
House Committee on Interstate and Foreign Commerce on H.R. 
7650, 73d Cong., 2d Sess. 45. The Act empowers the Board to 
make craft determinations. 


Finally, if the Court should undertake to review the 
action of the Mediation Board in the instant case, such ac- 
tion must be upheld.. The Board, acting through the Committee, 
had before it more than 5,000 pages of testimony and almost 


600 exhibits. It heard numerous witnesses. As the affidavit 
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of Mr. Charles L. Woods, sworn to March 16, 1961, and, in- 
deed, the record of the hearing before the Committee show,’ 
there was clearly substantial evidence in the record to sup= 
port the craft and class determination of the Board, That 
craft and class determination would therefore be sustained 


by the courts, if they undertook to review it, See Gray ve. . 


Powell, 314 U.S. 402 (1941); NLRB v. Hearst Publications, 


302 U.S. 111 (1944). 


III, THE DISTRICT COURT DID NOT ERR IN 
FINDING THAT NO SUBSTANTIAL CONSTITUTIONAL 
QUESTION WAS PRESENTED AND IN DISMISSING 
THE COMPLAINT FOR FAILURE TO STATE A CLAIM 
UPON WHICH RELIEF CAN BE GRANTED. 


Despite the assertions to the contrary made in Appel- 
lant's Brief, e.g., in Point "IT" on page 9 and on pages 14-19, 
the District Court did not‘dismiss the complaint solely on 
grounds of lack of jurisdiction. The order signed by the Court 
on May 3, 1961 shows that the grounds on which the Court acted 
included findings that "no substantial constitutional question 
4s presented, and that the complaint fails to state a claim 
upon which relief can be granted eeee” See also Transcript of 
Hearing before Judge Matthews on May 3, 1961, pp. 7, 14. It is 
therefore clear that the Court exercised its jurisdiction and 
considered the allegations in the complaint, including those al- 
leging a denial of due process, and held that these allegations 
did not present a substantial constitutional question and that 
the complaint should be dismissed for failure to state a claim 


upon which relief can be granted. 


It is submitted that the decision of the District 
Court was correct even if the Court acted without considering 
the affidavits submitted by the parties on the various motions 
before it. The complaint alleged that appellant was denied 
procedural due process because members of the Committee received 


and read mail addressed to them by flight engineers during the 


hearing and because one member of the Committee occupied the ob- 
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server's seat of a regular United flight while on a personal 
trip during a recess in the hearing. Appellant alleged that 
these incidents vitiated the results of a hearing that oCce 
cupied more than forty days, in which the record consisted of 
a transcript of more than 5,000 pages and 595 exhibits. See 
Complaint, paragraphs 14 and 20, It is clear from the Com- 
mittee's Findings Upon Investigation” that the Committee re- 
lied only on the evidence before it and that no weight was 
attached to the letters received and read by its embers or 
to the observations that one of its members may have made in 
occupying the observer's seat while on a personal trip during 
a recess in the hearing, it is submitted that these allega- 
tions fail to state a claim of a denial of due process upon 
which relief can be granted. See Market Street Ry. Ve Rail- 
road Commission, 324 U.S. 548, 562 (1945). : 


The District Court indicated that it relied ion the 
decision of this Court in United Transport Service Employees 
v._NMB, 85 U.S. App. D.C. 352, 179 F. 24 446 (D.C. Cir., 1949). 
See Order of Judge Matthews dated May 3, 1961; Transcript of 
Hearing before Judge Matthews on May 3, 1961, pp. 7-8, 14, 24. 
In the United Transport Service Employees ease this Court held 
that a complaint which attacked a craft or class determination 
of the National Mediation Board and alleged that the determina- 
tion was made without giving an interested union and interested 


employees any notice or hearing and that as a result of the 


determination plaintiffs were reiegated to representation by 
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unions that would not admit them to membership because of their 


race did not present a substantial constitutional question. 
Appellant attempts to distinguish the United Transport Service 
Employees case on the ground that it rested on the absence of a 
requirement as to hearings, whereas, in the instant case, since 
the investigation was made by a committee of neutrals under Sec- 
tion 2, Ninth of the Railway Labor Act, a "hearing" was required. 
See Appellant's Brief, p. 16. It is clear from the language of 
the United Transport Service Employees case that the Court's 
decision in that case did not rest on the fact that a hearing 

was not required as a part of the Board's investigation in making 
the craft or class determination, The basis for the Court's hold- 
ing in the United Transport Service Employees case is that a craft 
or class determination has no effect to alter the rights of the 
parties. Thus, the Court said: 


" .. Under Section 2, Ninth of the Rail- 
way Labor Act a determination of craft or 
class has no effect to alter collective bar- 
gaining agreements. An alteration of such 
arrangements can result, under the Act, only 
from an election or other appropriate choice 
of collective bargaining representatives and 
a certification ...." See 179 F. 2d at p. 452. 


In the instant case, just as in the United Transport 
Service Employees case, the complaint alleges only a craft or 
class determination, The United Transport Service Employees 
case is clear authority that a complaint alleging violations 


of due process in connection with a craft or class determination 


ies 


does not raise a substantial constitutional question, and the 


District Court's decision in reliance on that case is correct. 


In any event, it is clear that appellant was afforded 
a "hearing" under Section 2, Ninth of the Railway Labor Act, 
before the Committee. Appellant argues that under Section 2, 
Ninth of the Act the Committee may only "designate the employees 
who may participate in the election" "after hearing". Appellant 
argues that the "hearing" must be an adjudicatory hearing and 
that it was denied an adjudicatory hearing because Mr. Donaldson 
occupied the observer's seat in a United aircraft while on a 
regularly scheduled flight to his home in Denver and because the 
members of the Committee read mail received by them during the 
course of the hearing that allegedly took a position adverse to 
that of FEIA, Appellant supports the conclusion that the "hear- 
ing" under Section 2, Ninth was meant to be an adjudicatory one 


by speculation on Congressional intent. See Appellant's Brief, 
pp. 21-22. , 


First, the speculation on Congressional intent, based 

on the use of the words "after hearing" is not supported by any 
facts. As appellant points out on page 21 of its Brief, the 

idea of using a committee of neutrals originated with Samuel E. 
Winslow, then Chairman of the U.S. Board of Mediation, who sUg= 
gested it first to the Senate Committee and then, with a require= 
ment that it be mandatory in all cases, to the House Committee. 
See Appellant's Brief, p. 21, n.3. The bill that contained 
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Section 2, Ninth which the House Committee had under discussion 
in its hearings (H.R. 9689, 73d Cong., 2d Sess.) contained a 
provision for the procedure of the Board's appointing a committee 


of neutrals but it did not contain the words "after hearing". 

See Hearings before House Committee on Interstate and Foreign 
Commerce on H.R. 7650, 73d Cong., 2d Sess. 7, 9. These words 
were added at the suggestion of George M. Harrison, President 

of the Brotherhood of Railway Clerks, so that the disputants could 
give the three neutrals "their respective views." Research fails 
to reveal any other mention of these words. Mr. Harrison testi- 
fied as follows: 


"on page 9, I wish to insert on line 18 
eee paragraph 9 ... this language: 


*In the conduct of any election 
for the purposes herein indicated the 
board shall designate who may participate 
in the election and establish the rules 
to govern the election, or may appoint 
a@ committee of three neutral persons who, 
after hearing, shall within 10 days, des- 
ignate the employees who may participate 
in the election.' 


"Now, we think it is in the interest of 
the decision of who may vote for the three 
neutrals to hold hearings so that the dis- 
putants may give them their respective 
views, and then based upon full and complete 
information the three neutrals would prob- 
ably arrive at a just conclusion. So the 
significance of that is that we want a hear- 
ing by the three neutrals before they make 
a decision, We think that will be helpful 
to the neutrals." See Hearings before House 

ommittee on Interstate and FErer Commerce 


CO rest Tid Cone Da Sess> OSs 
on atte 2 Ong « esse e 


Thus, the statutory words on which appellant builds an elabor- 


ate structure were suggested by a layman for a limited purpose 
and were used by Congress without any discussion that would ine 
dicate that they were intended to have the great weight that ap- 
pellant attaches to them. 


Second, the word "hearing" does not necessarily connote 
an adjudicatory heaving. See Norwegian Nitrogen Products Co. Vv. 
United States, 288 U.S. 294, 317-19 (1933). Here the Committee 
proceedings take up 5,000 pages of transeript, 595 exhibits were 
put in evidence before the Committee, and a full opportunity was 
given to all parties to examine and cross-examine witnesses, 
But appellant argues that this proceeding was completely vitiated 
by reason of the fact that the members of the Committee read 
certain mail addressed to them and that one member of the Committee 
occupied an observer's seat while on a flight to his home ona 
regularly scheduled United aircraft. It is submitted the District 
Court was correct in holding that these allegations ao not pree 
sent a substantial constitutional question, Indeed, these proceed= 
ings fully meet the standards of an adjudicatory hearing. This is 
especially the case since the entire Committee participatedin ine 
vestigations of United flights and United training procedures 
with representatives of all parties present and FEIA was given 
an opportunity to rebut any impressions that Mr. Donaldson may 


have had as a result of his occupancy of the observer's seat. 
Third, as appellant points out, this is the first time 
that the Mediation Board has appointed a committee of ineutrals to 
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designate the employees who may participate in an election. 
See Appellant's Brief, p. 16. As has been shown, neither 
legislative history nor court interpretations of the word 
“hearing" indicate the nature of the "hearing" that a Com- 
mittee appointed under Section 2, Ninthshall hold. In the 
instant case, the Board denied appellant's motion to remove 
or replace Mr, Donaldson which was based, inter alia, on the 
ground that his occupancy of the observer's seat on a flight 
denied appellant a “hearing” under Section 2, Ninth of the 
Act. See Complaint, Exhibit A, p. 2. In denying appellant's 
motion the Board held that Mr. Donaldson's occupancy of the 
observer's seat did not deny appellant a "hearing" under Sec- 
tion 2, Ninth, Thus, the Board interpreted the word "hearing" 
as not barring Mr. Donaldson's occupancy of the observer's seat 


in the circumstances of this case, This limited interpretation 


of the nature of a "hearing" under Section 2, Ninth by the Na- 


tional Mediation Board, which is the agency charged with the 
administration of the representation provisions of the Railway 
Labor Act, should be given great weight by the courts. See 


United States v. Zucca, 351 U.S. 91, 96 (1956). 


Since appellant was affaded a "hearing" under Section 2, 
Ninth of the Railway Labor Act, the decision of the District 
Court dismissing the Complaint on the grounds that no substan- 
tial Constitutional question was presented and that it failed to 
state a claim upon which relief may be granted should be affirmed. 
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Iv. THE DISTRICT COURT DID NOT ERR IN 
HOLDING THAT NO SUBSTANTIAL CONSTITUTION- 
AL QUESTION WAS PRESENTED IN THIS CASE 
AND ITS ORDER SHOULD BE AFFIRMED AS ONE 
GRANTING A MOTION TO DISMISS ON THE COM~- 


PLAINT AND AFFIDAVITS, 
FEIA claims that it was denied procedural due 

process because of two facts. First, that on December 12, 
1959, while a member of the Committee was on a personal 
flight from Chicago to Denver, he sat in the observer's 
seat of a DC-7 aircraft, observed the operations of the 
crew while flying the aircraft, and asked the flight deck 
crew members some questions. Second, that during the course 
of the hearing members of the Committee received letters 
from flight engineers that contained statements concerning 
the matters before the Committee. . 


All parties submitted affidavits and: exhibits 


in support of their respective motions for injunctive re- 
lief, dismissal of the complaint and summary judgment and 
in opposition to the motions of their adversaries. ‘Defend- 
ants supported their motions to dismiss for failure, to state 
a claim upon which relief can be granted and for summary 
judgment by affidavits which, inter alia, proved -- and it 
4s admitted by appellant -- that on two separate occasions 
the Committee engaged in investigations of the in flight 
operation of aircraft operated by the employees involved in 
this dispute as well as the training facilities for such 
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employees. See Appellant's Brief, p. 5. These affidavits 
prove -- and it is not disputed by appellant -- that on 
these occasions representatives of FEIA were present and 
were given and availed themselves of the opportunity to 
point out to the Committee any aspects of the aircraft and 
the functions of the flight deck crew members that they 
considered relevant. See affidavit of Jay G. Brown, sworn 


to March 10, 1961; affidavit of John M. Hodgson, sworn to 


March 10, 1961; and affidavit of Robert L. Tuxbury, sworn 


to March 16, 1961. 


The weight to be attached to these investigations 
of in flight operation of United aircraft by United pilots and 
flight engineers by members of the Committee, in which all 
parties, including appellant participated was argued to the 
District Court orally and in briefs of the parties. See, 
e@.%., Plaintiff's Supplementary Memorandum In Support Of Mo- 
tion For Preliminary Injunction And In Opposition To Defend- 
ant's Motions To Dismiss Or For Summary Judgment, page 27 
(April 4, 1961); Memorandum On Behalf Of Air Line Pilots As- 
Sociation, International In Opposition To Plaintiff's Motion 
For A Temporary Restraining Order And' A Preliminary Injunc- 
tion And In Support Of Defendant Air Line Pilots Association, 
International's Motion For An Order Dismissing The Complaint 
Or Granting Summary Judgment, pp. 35, 37. The District Court 
did not exclude the affidavits dealing with the investigation 
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4n which all members of the Committe: participated and at 
which all parties were represented. Indeed, during the 
hearing of May 3, 1961, Judge Matthews indicated that the 
District Court relied on the entire record and that the en- 
tire record would be available to this Court on the appeal. 
See Transcript of Hearing on May 3, 1961, p. 25. Therefore, 
under Rule 12(b) of the Federal Rules of Civil Proceduré, 

the motion to dismiss for failure to state a claim upon which 
relief can be granted shoula be treated as a motion for sum- 
mary judgment, and this Court should affirm the order of 

the District Court on the basis of the entire record and the 
admissions of the parties. See Advisory Committee on Rules 
for Civil Procedure Note of 1946 to amended subdivision 12(b) 


at 2 Moore, Federal Practice 2211-2213, in which the Com- 


mittee states: 


" .. The Commiteee entertains the 
view that on motion under Rule 12 (b) 
(6) to dismiss for failure of the com- 
plaint to state a good claim, the trial 
court should have authority to permit 
_ the introduction of extraneous matter, 
such as may be offered on a motion for 
summary judgment, and if it does not ex- 
clude such matter the motion should then 
be treated as a motion for summary judg- 
ment and disposed of in the manner and 
on the conditions stated in Rule 56 re- 
lating to summary judgments, and, of 
‘course, in such a situation when the 
tase reaches the circuit court of appeals 
court shou rea @ motion in the 
same way. .-.” see © Moore, Federal practice 
Bele ex Ed. 1948, 1960) (Emphasis adde 
Cf. Leedom v. IBEW, 107 U.S. App. D.C. 357, 
364 , 278 F. 2d 237, 244(D. Cc. Cir. 1960). 
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he complaint and the exhibits attached thereto, 


the affidavits of Messrs. Brown, Hodgson and Tuxbury and 
appellant's admissions show the following undisputed facts: 
Tat the Committee hearing was one in which all parties were 
given an opportunity to present relevant matter. That the 
hearing extended for months, and a record of more than 5,000 
pages and 595 exhibits was made. That in addition, the Com- 
mittee on two separate occasions, after one of its members 
occupied the observer's seat of a regular United aircraft 
flight while on a personal trip, engaged in investigations 
of the in flight operation of United aircraft by flight en- 
gineers and pilots employed by United. That representatives 
of FEIA were present on both of these occasions and pointed 
out to the Committee any aspects of the aircraft and the 
functions of the flight deck crew members that they consider- 
ed relevant. That these investigations occurred after the 
parties had been fully informed by an on-the-record statement 
of the member whd occupied the observer's seat,while on a 
personal flight and not at the instance of any party, as to 
what had transpired during that flight. See Supplement to 
Brief of Appellee Air Line Pilots Association, International, 
attached hereto. 


Nevertheless, FEIA contends that this entire pro- 
ceeding is vitiated by the fact that one member of the Com- 
mittee in his personal capacity occupied the observer's seat 
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of one aircraft during the hearing, and that members of 

_ the Committee received letters addressed to them by flight 
engineers. FEIA makes this contention despite the fact 
that it is clear from the Committee's findings that the 
Committee did not rely on this extra-record information 

in any way and that there is not the slightest showing 
that FEIA was prejudiced by the extra record information 
that was available to members of the Committee. | 


.On the basis of both reason ‘and authority, FEIA's 
contention must be rejected. Due process does not: re- 
quire that an administrator or judge come to a problem 
‘without any personal knowledge concerning the matters be- 
fore him. Nor does it require that once an administrator 
or a judge has hadamtter presented to him, he must close 


his mind to any information that is not presented on the 


record of the proceeding. 


The contention that the members of the Committee 
are disqualified and that the proceeding is vitiated because 
of the letters that were addressed to and presumably read 
by them shows how extreme FEIA's position is. letters were 
‘sent to the Committee, just as letters are sent to judges. 
Information as to the contents of these letters, interesting- 
ly enough, comes only from the knowledge or surmise of PEIA. 
It would be extraordinary if a proceeding could be rendered 
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a nullity at the instance of the organization whose members 


sent the letters complained of. What were the Committee 
and the individual members thereof supposed to do with the 
mail addressed to them? Does due process require that the 
members of the Committee (or judges) hire a censor who will 
channel to them only that mail that does not bear on the 
matter under consideration by the Committee? The answer is 
clearly, no. Adoption of the contrary position would make 
the administrative process unworkable and cannot be a re- 


quirement of procedural due process. 


Nor does ‘Mr. Donaldson's occupancy of the observer's 
seat on the December 12, 1959 flight from Chicago to Denver 
constitute a basis for declaring the Board's action void on 
due process grounds. First, due process does not bar Mr. 
Donaldscn in his personal capacity from occupying the ob- 
server's seat and asking the flight deck crew members some 
questions any more than it would bar his reading a book on 


the functions of flight deck crew members. As the Supreme 


Court said in Market Street Ry. v. Railroad Commission, 


" ., Due process, of course, requires that 
commissions proceed upon matters in evidence 
and that parties have opportunity to subject 
evidence to test of cross-examination and re- 
buttal. But due process deals with matters 
of substance and is not to be trivialized by 
formal objections that have no substantial 
bearing on the ultimate rights of -parties...." 


324 U.S. 548, 562 (1945). 
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But even assuming that Mr. Donaldson should not 
have sat in that observer's seat, there is no basis for find- 
ing that this action voids the action of the Committee and 
the Board where, as here, all parties were informed of the 
fact, and were given and availed themselves of opportunities 
on two separate occasions to rebut and present their own 
view concerning the training, duties and functions of flight 
deck crew members during investigations of airoraft on the 
ground and in flight. 


The law is clear that under these circumstances 
there is no basis for overturning the Board's action. Thus, 


in ATA v. Frisco Transportation Co., 358 U.S. 133 (1958), 
the Court said: 


">. But we fail to see what prejudice 
could have accrued from taking official 
notice of the practices, for appellee 
had adequate opportunity, to rebut infer- 
ences drawn from them on its ar nt to 
the oe Commission..." See 356 U.S., at 
p. 114. 


And in U.S. v. Pierce Auto Freight Lines, Inc., 327 U.S. 515 
(1946), the Court upheld agency action in which the agency 
relied on material outside the record in making 4ts determina- 


dons. The Court said that the orders involved in that case 


would be improperly grounded 


"3¢ the Commission were shown prejudicially 
to have considered evidence bearing on one 
case which did not affect it and was’ pre- 
sented in the other, and which appellees 
were given no opportunity to meet eileen 

See 327 U.S. at p. 528. 
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And see, Carter v. Kubler, 320 U.S. 243, 246 (1943); Ohio. 


Bell Telephone Co. V- P.U.C. of Ohio, 301 U.S. 292, 300 


(1937); Berizzi Co. v. Krausz, 239 N.Y. 315 (1925). 


Thus, even in cases where agencies have relied on 
exta record evidence, the Courts have upheld their decisions 
where the objecting party had an opportunity to rebut that 
evidence, In the instant case, the extra record information 
was not even relied upon by the Committee or the Board, and 
opportunity was presented and used to have that information 
rebutted and explained. Under these crocimetuncess: the ace 
tion of the Committee and the Board should not be overturned. 


But appellant contends that "on the strength of 
(the) ... Supreme Court decision in (Carter v. Kubler, 320 
U.S. 243) alone, the judgment below would have to be re- 
rs See appellant's Brief, p. 31. It is submitted that 
appellant reads Carter v. Kubler much more broadly than that 
decision justifies. 


First, the decision in Carter v. Kubler was based 
on the language of Section 75(s)(3) of the Bankruptcy Act, This 
4s clear when the full text of the paragraphs from which appel- 
‘lant quotes excerpts on p. 27 of its Brief is read. 


In the full text of the paragraph, part of which is 
quoted on page 27 of appellant's brief, the language immediately 
preceding the words "The statute confers no authority ose AS 


"Section 75(s)(3) makes clear the im- 
propriety of the conciliation commis- 
sioner's action, If the District Court 
conducts a hearing to determine the val- 
ue of the property or if the conciliation 
commissioner is authorized to hold such 
a hearing, the statute provides that the 
valuation shall be fixed *in acoordance 
with the evidence submitted’ av the hear- 

OETA 75. av pe . (Statutory 
language emphasized). 
And the paragraph quoted at the bottom of page 27 and top 
of page 28 of Appellant's Brief also makes this clear since 
it begins 


"Moreover, once a hearing has been ordered, 

Tols}3) necessarily guarantees that it 

8 e a fair and full hearing .,.." 

320 U.S. at p. 247 (emphasis added). 

‘Second, Carter v. Kubler is not "4n an analogous 

statutory and factual context" to the instant case. In 
the Carter case the Commissioner stated that he relied on 
his personal investigation of the farm in determining its 
value, See 320 U.S, at p. 245, In the instant case there 
4s not the slightest indication that Mr. Donaldson or the 
other two members of the Committee relied on what Mr, Don- 
aldson observed when he occupied the observer's seat on 
his trip to his home on December 12, 1959. Furthermore, 
that a person charged with determining the value of a farm 
would be substantially influenced by an investigation of 
the farm is a reasonable conclusion. But that a person 
charged with determining a "craft or class" of employees 
under Section 2, Ninth of the Railway Labor Act would be 
substantially influenced by a ride in the observer's seat 
of an aircraft and reading letters from flight engineers 


s0 as to disregard thousands of pages of expert testimony on 
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the criteria that he must take into consideration in making 
the determination is hardly credible. See pp.30-33,supra. 


Third, in Carter v. Kubler, the investigation "was 
apparently made without petitioner's knowledge or consent 
and no opportunity was accorded petitioner to examine or re- 
‘put the evidence obtained in the course of such investigation..." 
See 320 U.S. at p. 247. As shown, this was not the case here. 


It is therefore clear that Carter v. Kubler is not directly 


in point and does not "require reversal of the judgment below." 
See appellant's Brief, p. 26. 


The fact that there is here no showing of any preju- 
dice, much less substantial prejudice to FEIA by reason of 
the extra record information secured by a member of the Com- 
mittee, is an additional reason for upholding the action of 
the Committee and the Board. The Supreme Court has said: 


"Tt is true that ordinarily an administra- 
tive agency will act appropriately, in a pro- 
ceeding of this sort upon the record presented 
and such matters as properly may receive its at- 
tention through ‘official notice.' It is also 
true that this Court in appropriate instances has 
Limited the use of the latter implement in order 
to assure that the parties will not be deprived 
of a fair hearing. (citing cases) But in doing 
so it has not undertaken to make a fetish of 
sticking squarely within the four corners of 
the specific record in administrative proceed- 
ings or of pinning down such agencies, with 
reference to fact determinations, even more 
rigidly than the courts in strictly judicial 
proceedings. On the contrary, in the one case 
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as in the other, the mere fact that the: 
determining body has looked beyond the . 
record proper does not invalidate its ac- 
tion unless substantial prejudice is shown 
to result. Market Street R. Co. v. Rail- 
road Comm'n., e 


304 U 3. 548 B61-502.<.6 
See U.S. v. Pierce Auto Freight Lines, Inc., 
327 eWe a e 
And see Texas v. FPC, 167 F. 2a 804, 807 (5th Cir. 1948). 


As shown, here FEIA fails to make the slightest 
showing of prejudice, and there is therefore no basis for 
upsetting the Board's action. 


Finally, FEIA implies that by examining extra record 
information the members of the Committee lost their status 
as neutrals. That this argument is of no substance is clear 
from the decisions of the Supreme Court in FIC v. Cement In- 
stitute, 333 U.S. 684 (1948) and NLRB v. Donnelly Garment Co., 
330 U.S. 219 (1947). In those cases there was actual pre judg- 
ment by administrative officials of issues involved in the 
matter before them. In the Cement Institute case the court 
assumed that all members of the FIC "were of the’ opinion 
that the operation of the multiple basing point system as 
they had studied it was the equivalent of a price fixing re- 
straint of trade in violation of the Sherman Act...." See 333 
“U.S. at p.700. Thus, the Court assumed that the members of © 
the PIC had pre judged the ultimate issue that was before them 
for decision. . 
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The Court held that this belief did not disqualify. 
the Commission. Inter alia, the Court reasoned that the fact 
the members of the Commission believed that the defendants’ 
acts were illegal did not mean that their minds were closed 
to the evidence that would be presented by the respondent 
Cement Institute during the proceeding. See 333 U.S. at p. 701. 
The Court also pointed out that if the members of the FIC 
were disqualified for having come to conclusions about matters 
that they were expert on, expertise would be a bar to agency 


action. 


In the instant case, no showing of prejudgment was 
made by FEIA. All that FEIA relies on is the fact that the menm- 
bers of the Committee received certain extra record information. 
The Cement Institute case makes it clear that receipt of such 
information is not enough to void the neutral status of an ad- 
ministrative officer. Furthermore, to label this "ex parte 
contacts", as appellant does on page 33 of its Memorandum adds 
little to appellant's argument. 


It is therefore clear that on the basis of undis- 


puted facts plaintiff was not denied procedural due process 
‘and the order of the District Court should be affirmed as 
one granting a motion to dismiss on the complaint and affi- 
davits. . 


Vv CONCLUSION 


$$ 


BE AFFIRMED. 
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Statement of Mr. J. Glenn Donaldson, 
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on Jamary 5, 1960, pp- 1403-1408, 
1426-1427. 


“nHe CHAIRMAN: Yes. But, let me state the facts a little 


bit first, please. 

It adds, I suppose, to the drama of the situation to say, 
as I recall, I have made several flights since this plane 
left Washington on its flight to Chicago -- I believe we: changed 
planes there --~ there was some delay. And Mr, Sayen's presence 
on the flight from Baltimore to Pittsburgh to Chicago, I knew 
nothing of that. 

Ten this statement which I questioned at the time it 
was made that I came out of the terminal together, referring 
to Mr, LeRoy or Captain LeRoy -- I assume that gives sort of a 
mystery to the situation and looks like, perhaps, some sort of 
a pre-arranged job, 

I did go to the Washington Airport on Saturday morning 
Loaded with a transcript of this hearing, I found I was overe~ 
weighted, And I did take my transcripts out, And I had two 
big bundles like this under each arm and I was waiting at the 
exit point to board this contimed flight <- I think, possibly, 


it was a different plane, 
oA ole 


Captain LeRoy whom I did not recognize as being present 
here during the hearing walked by, introduced himself, and 
having read the "Mainliner" magazine I did determine that he 
was the captain by the scroll on his cap «=< he asked me if 
I would like to ride in the cockpit of the plane to Denver 
or any part of the trip. 

I, of course, knew from the evidence that was introduced 
here that both sides were represented in the cockpit. 

He took my transcripts, went on the plane. Subsequently, 
I went ‘in with the passengers, And the stewardess took me 
to the cockpit. . | 


I sat in the observer's seat. I did not remember the 


name of the fist officer, I had no conversation with him, 
He had earphones on during most of the trip. 

The flight engineer was my principal source of information 
because he sat in close proximity to me, 

Whether or not duties were performed that were a or= 
dinarily performed or duties that were ordinarily performed 
were not performed, certainly, I know too little =i the oper=. 
ation of the plane to distinguish them, | 

I do recall that Captain LeRoy stated that while it was 
not ordinarily done, but for my benefit, they would call, or, 
they turned up that little one, two, three, four, five, six, 
seven, eight, nine, ten points that they check when they are 


getting ready to go off. And they called them out, The 
flight engineer called them and the captain said, "Check." 

And I knew at the time that was not ordinarily done, 
but it was done for my benefit. The flight engineer explained 
it. , 

So far as navigation is concerned I presume that means 
the handling of maps that show the lines where the electrical 
stations are which determine their arrival there. And then 
they change their degree of flight and contimue on that course. 

Captain LeRoy did look at the map. ‘And whether he 
checked the course or what he did, I do not know. I do not 
recall. 

I think they traced it on the dashboard there to indi- 
cate a change in direction, but, anyway, the operation over the 
meaning of the map was explained to me by the flight engineer 
McDowell. | 


As I say, practically all of my questions were addressed 
to him, 


Now the occasion when he was permitted to fly, if that 


is what flying constitutes, was when the luncheon was brought 
4n, As I recall Mr. McDowell and myself had our lunch and, 
possibly, the flight engineer. Anyway, the captain was given 
his lunch and he moved back into the flight engineer's seat. 
Mr. McDowell took his seat. It was,probably, a third or 
one-haif way to Denver. 

The weather was perfect. Mr. McDowell sat in the cape 
taints seat. I, probably, could have sat there myself, 50 far 
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as having any functions to perform. 

So far as checking the <= well, I mentioned that which 
shows how the engines are operating, that I am sure is a duty 
that is ordinarily done by the flight engineer, because it is 
located in back of him == he is the only that has to do that. 

As to the other duties performed, as I stated, I know 
so little about the operation of the planes, despite all of 
the testimony the week before and the pictures, and every= 
thing else that we had, that the fine points of it BE would 
not be able to distingush. : 

I am certain that the Company was not involved in this 
matter in any way. I think it was just a case of a pilot 
knowing that I was sitting on this case and Listened to a 
week's testimony as to the operation of the plane who wanted 
personally to give me the opportunity to see it in actual 
operation, : 

As I stated, I knew that on that crew there was a flight 
engineer, | 

I hope that I am not so naive as to believe that merely 
riding in the observer's seat of the cockpit would lead me to 
think one way or another, I have arbitrated too long for that. 
I have assumed all along that I was dealing with responsible 
people, who would not be so petty in a matter of this kind. 

I am sure that on reflectinn that will be their true feeling 
in this matter, 


Mr, Gromfine stated that he got the information yester= 
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day afternoon and it appears as an impulsive actinn on his 
part to attempt to disqualify the Chairman. 

As to keeping the paperwork, not to fill out the engine 
data, I knew that Mr, McDowell was filling out papers. Whether 
he filled in one page or two or three, I do not know, but he 
did paperwork on the flight. . He checked frequently upon it, 
that is, upon that machine that sets behind him, that tells 
the condition of the motors, And he was checking the dials 
and performed, so far as I could see, fully the duties of a 
flight engineer as they were related during the course of: the 
hearing before us. 

I will say that I asked this question, I said,*iIs this 
the ordinary normal crew on this plane?! 

I found out that while the various crew members knew 
each other, that this was their first flight together, at 


least, in the recent period <= whether or not one or the other 


had before, I do not know, but it was a new crew for this 
flight. 

I presume from the evidence that I heard that each cap~ 
tain has a little aifferent method of assigning duties. In 
some cases I am sure that he retains a great deal of respone 
sibility and the duties himself as was said in the hearing; 
in other cases he freely delegates duties. 

As I recall ‘one of the last pilots that testified or 
one of the last captains who testified indicated that the 


flight engineer was permitted to sit in his seat, 80 thet 
did not strike me as unusual in practice. 
I am certain there was no intent on the Captain's part, 


and I would hate to think that being in the cockpit would 


embarrass him or in any way the airline, 
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THE CHAIRMAN? I would like to say this: The disap- 
pointing thing to me is the Flight Engineers feel that I.am 
so naive that, sitting in my ignorance on a plane to observe 
4ts operation, after hearing for several days before that 
each captain operates hisplane a little differently than the 
other, that I would be so influenced and felt that was the 
common way of operating the plane, I knew that this was a 
crew, or I was told this was a crew, that had not flown toe 
gether, at least, in recent times, : 

As far as due process and fairness is concerned, x 
must mention that I feel that if Mr, Gromfine is sincere 
about that, he would have arranged for Mr. McDowell to be 
here, Now he may say "Well, I just heard about it yester= 
day afternoon and did not have thime,* But I will say that 
Mr, Graham, his associate counsel, phoned me either the 
Saturday after Christmas or the Saturday after New Years, 
when I was working in my office, and told me McDowell had 
gone off the plane and made a lot of charges about the plane 
being operated differently then he had ever operated it, etc., 
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etc. So knowledge was at least at that point in the hands 
of the Flight Engineers and McDowell could have been here. 
Captain LeRoy is here, and if there is any question about 
that explanation they gave me, as to who did this and who did 
that, with both of them here I am sure there would be some 
unanimous opinion as to what was said and all. 

As I say, most of my discussion was with the flight 
engineer because of his close proximity to me. Whether he 
knew what he was talking about when he explained navigation |. 
processes to me I do not know, but at least I thought I had 
some idea after he explained to me how things operate in that 
respect. 

Unless there is something further to be said, the Board 
will recess briefly for lunch and we can meet at 2too o'clock 
and the Board will make its decision at that time as to the 
request for disqualification." 


(Whereupon, at 11:35 a.m., the hearing was recessed 


to reconvene at 2:00 p.m., the same day.) 
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JURISDICTIONAL STATEMENT 


Jurisdiction for this Appeal rests on Title 28, United States 


Code, Section 1291. 


COUNTER STATEMENT OF THE CASE 


On March 16; 1959, pursuant to authority granted by the 


Railway Labor Act, the National Mediation Board (Board) entered 


an Order appointing a Committee of three neutral persons to exer- 
cise the functions and duties prescribed therein with respect to an 
application filed with the Board by Appellee, Air Lines Pilots 
Association (ALPA), alleging the existence of a representation 
dispute involving employees of Appellee, United Air Lines, Inc. 
(United). The application involved those employees of United per- 
forming duties of flight deck crew members in the job classifica- 
tions of pilot or captain, reserve pilot, co-pilot, and second 
officer or flight engineer. At the time the application was filed 
employees in the job classifications of first pilot, reserve pilot 
and co-pilot, were represented by ALPA, Employees in the job 
classification of flight engineer were represented by Appellant, 
Flight Engineers‘ International Association. The issue before the 
Committee was to determine the craft or class of employees who 
are to be grouped together for the purpose of representation; i.e. 
whether flight deck or cockpit crew members on United Air Lines, 
Inc., should participate as a group in the selection of a common 
representative for the purpose of collective bargaining, or whether 
the flight engineers comprise a separate craft or class and thus 
are entitled to vote separately from the pilots in any representation 


election, 


On January 17, 1961, the Committee filed its report stating 

as its conclusion that 
"All flight deck crew members of United Air Lines, 
Inc. in the job classifications of pilot or captain, 
reserve pilot, co-pilot, and second officer or flight 
engineer, constitute one craft or class for purposes 
of representation and collective bargaining under the 
Railway Labor Act and should be voted together on 
one ballot for the purpose of representation under 
Section 2, Ninth, of the Railway Labor Act, as 
amended, " ; 

The Board, on February 6, 1961, approved the report of the 
Committee and announced that "a mediator will be assigned to pro- 
ceed in accordance with the determination made by the Committee". 

Appellant thereafter brought suit against the Board to enjoin 
it from effectuating the recommendations of the Committee. Appel- 
lees Richard L. Keller and 209 other flight engineers (hereinafter 
referred to as the Keller Group) were permitted to intervene in the 
proceeding. 

The Motion for Intervention was based on the fact that, 

wy 
although Appellant is the legally recognized collective bargainjagent 
of all flight engineers employed by United, it could not adequately 


represent the interests of the Keller Group, 


By Order dated May 3, 1961, the District Court, dismissed 


Appellant's Complaint on the grounds that the Court is without juris- 
diction, that no constitutional question is presented, and that the 
Complaint fails to state a claim upon which relief can be granted, 


On the same date, Appellant filed the present Appeal together with a 


Pa ee 


Motion for Stay of the Board's certification. On May 19, 1961, this 


Court denied Appellant's Motion for Stay. 


CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 


See Brief of Appellant p.p. 8 - 9 


SUMMARY OF ARGUMENT 


I 


The District Court did not err in granting the Keller Group 


leave to intervene in these proceedings. Although Appellant contends 
that the Court below erred in permitting intervention, it has not 
briefed the point. Accordingly, it may be assumed that Appellant has 


abandoned this allegation of error. 
II 


The constitutional question presented by Appellant is totally 
without substance. To sustain Appellant's contention would require re- 
jection of its argument that the Board had no jurisdiction to make the 
substantive determination it made. On the facts, Appellant has not met 
its burden of establishing that it was prejudiced by the allegedly in- 
proper view of Chairman Donaldson; nor has Appellant established that 
any so-called prejudice to its case was not cured by the subsequent 


viewings by the entire Committee which Appellent concedes to have been 


proper. 


rim | 

The Board had jurisdiction to determine that all flight deck 
crew members on United in job classifications of pilot and second officer 
or flight engineer constitute one “craft or class" for purposes of re- 


presentation and collective bargaining under the Railway Labor Act. 


IV 
The factual determinations of the Committee were correct and 


indicate the necessity of single union representation for all flight deck 


personnel. Moreover, the merger between United Air Lines and Capital 


Air Lines makes it imperative that this single union representation obtain 


as soon as possible. 


ARGUMENT 


INTRODUCTION 

Rarely, indeed, has a case been argued and briefed onimore 
separate occasions than has the present case. The case has already 
been extensively briefed and orally argued before this Court on Appellant's 
Motion for Stay. Appellant's present Brief contains no argument not 
previously presented to this Court. The other Appellees, we are 
have answered fully all of the Appellant's contentions in their briefs 
previously filed in these proceedings, and in oral argument previously 
held before this Court. Accordingly, in the interest of avoiding 
unnecessaryrepetitive arguments, we shall address our discussion 


to those matters which we deem to require amplification, particularly 


emphasizing those matters peculiar to our situation, with the assurance 


that the other Appellees will ably answer Appellant's other contentions. 


a is 
THE DISTRICT COURT DID NOT ERR IN 
PERMITTING THE KELLER GROUP TO INTERVENE) 

Although Appellant designates in its Statement of Points that the 
District Court erred in granting the Motion of the Keller Group to inter- 
vene, it does not in any brief filed in this Court discuss that specific 
allegation of error. We, therefore, presume that Appellant has abandoned 
this point. 

This issue was briefed and argued before the District Court. In 


view of Appellant's complete silence on the point in its submissions to this 


Court, we shall not burden the Court with an exhaustive recital of legal 
ty ae 


authority supporting the action of the District Court in permitting our 
intervention. We do, however, respectfully request the Court's permission 
to reply to any argument on this point presented for the first time in 
Appellant's Reply Brief or in oral argument, 

-D- 


THE CONSTITUTIONAL ISSUE RAISED BY APPELLANT 
IS WITHOUT SUBSTANCE. 


Appellant's Brief presents an extreme case of bootstrapping. The 
basic issue presented is whether there can be court review of the Board's 
determ ination that, in job classification, pilots and flight engineers in 
the employ of United constitute one craft or class for purposes of representa- 
tion and collective bargaining under the Railway Labor Act. The Supreme 


Court, in Switchmen's Union vs. National Mediation Board, 320 U. S. 297, 


and this Court in United Transport Service Employees vs. National 


Mediation Board, 85 U. S. App. D. C. 352, 179 F. 2d. 446, require that 
the issue be answered in the negative. 

Appellant, sub silentio, recognizes that these two cases 2re, indeed, 
formidable. Appellant attempts however to circumvent the drastic 
impact that the cited cases have on its position by interjecting a totally 
irrelevant consideration to the underlying issue. In order to avoid direct 
confrontation of the Switchmen's Union and United Transport cases, 
Appellant has couched its Appeal principally in terms of constitutional 


considerations. Specifically, Appellant claims that J. Glenn Donaldson, 


= 8 


the Chairman of the three member Committee appointed by the ‘Board 

to hear the issues, should have been disqualified from participating in 

the proceeding because during a regularly scheduled United commercial 
flight from Chicago, Illinois to Denver, Colorado, Chairman Donaldson 
accepted an invitation from the Captain on the flight to sit in the cockpit 
of the plane. Appellant contends without documentation that the Chairman 
Donaldson view was prejudicial to its presentation to the Conmnee. 

What Appellant hopes to gain by this contention is not clear. On 
the one hand, Appellant seeks to have the Court assume jurisdiction and 
hold as a matter of law that the Board is without authority to establish a 
“class or craft'', whereas in Appellant's submission on this point it seeks 
to have the Court remand the case to the Board for a new ening on the 
merits. These completely inconsistent arguments would be readily 
understandable if they were presented in the alternative. This, however, 
is not the case. There is no language whatever in Appellant's brief 
indicating that the arguments are to be considered in the alternative. 

This has been deliberate, because Appellant realizes that if it 
made alternative arguments, neither one could withstand independent 
analysis. It is bya somewhat novel form of bootstrapping igh Appellant 
hopes to somehow bridge the gap between these totally contradictory and 


self defeating arguments. 


Although Appellant has devoted the major portion of its Brief 


to its constitutional argument, it is perfectly dear that to prevail on 
that issue is not Appellant's ultimate objective. In fact, a victory on this 
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point could be disastrous to its ultimate goal, for a remand on this issue 
would necessarily presume the requisite jurisdiction in the Board to 
determine the precise issue which, Appellant urges, the Board has no 
jurisdiction to decide. 

Against this background it would seem that Appellant's sole 
purpose in raising constitutional issues would be an attempt to invoke 
in some form a novel application of the doctrine of pendent jurisdiction; 
namely, that by raising a constitutional question the Court assumes 
jurisdiction over the entire cause, irrespective of the decision on the 
constitutional issue. See Hurn vs. Oursler, 289 U. S. 238. We know of 
no authority which would permit the doctrine of pendent jurisdiction to 
encompass the present factual complex. The two claims are so totally 
unrelated that there could be no reasonable application of the doctrine. 

With respect to the substance of the constitutional claim, we 
contend that it is totally without basis. If the conduct of Chairman 
Donaldson was objectionable, certainly the subsequent supervised viewings 
by the entire Committee cured any prejudice. The action of Chairman 
Donaldson, if objectionable, was clearly not of a disqualifying nature 
per se. Appellant has distorted this single incident. It relates Chairman 
Donaldson's conduct with the ex parte approaches made to the Commission- 
ers in the recent Federal Communications Commission cases before this 


Court. See Massachusetts Bay Telecasters vs. F.C. C. 104 U. S. 


App. D. C. 226, 261 F. 2d. 55 and Sangamon Valley Television Corp. 


vs. United States, 106 U. S. App. D. C. 30, 269 F. 2d. 221. 
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The weakness of Appellant's contention is easily demonstrated 
by the answer to the following question. Would the conduct of Chairman 
Donaldson bar him from participating as a Committee member in the 
event of a remand? 

Appellant: could not reasonably contend that Chairman Donaldson 


would be forever barred from participating in any future proceeding 


involving these same parties and issues. The alleged impropriety on 


the part of Chairman Donaldson would simply not warrant such a drastic 


remedy as total disqualification. 

If Appellant concedes that Chairman Donaldson's conduct does not 
require total disqualification, then certainly the subsequent views by the 
entire Committee cured any so-called prejudice. 

It is of extreme importance in this context that Appellant has not 
attempted in any manner to document its allegation that Chairman 
Donaldson's view was in fact adversely prejudicial to its case. 

- I - 


THE DETERMINATION OF THE BOARD WAS A. PROPER 
EXERCISE OF ITS JURISDICTION. 


The Supreme Court's decision in Switchmen's Union, supra, 
and this Court's decision in United Transport, supra, completely substan- 
tiate the Board's jurisidction in the present case. The elaborate arguments 
of Appellant that Chairman Donaldson's conduct vitiated the Board's 
determination presumes the Board's jurisdiction, 

Appellant's contention that the single criterion of prior history 


of voluntary grouping is the controlling criterion previously employed 
eh ee 


-by the Board in determining the critical question of "craft or class" 


is erroneous. See Matter of National Air Lines, et al, R-1706 (1947). 
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THE FACTUAL DETERMINATION OF THE BOARD WAS 
CORRECT. 


Findings 5 through 11 of the Committee's report portray accurately 
the situation that presently obtains at United Air Lines: 


"5} The airline industry, as distinguished from the rail- 
roads, is still in a formative stage and in a period of expansion, 
with strong prospects of further technological change. The 
difference between the railroad and the airline industries 
affects the application of craft or class principles and criteria 
with the result that the determination made herein may not be 
considered, as such, applicable to the railroads. 


6) There is a strong community of interest as among all 
United Air Lines flight deck crew members. 


7) The introduction of DC 8 and B 720 jet aircraft into 
service by United has resulted in an increase in the number 
and frequency of duties of a purely piloting nature on such 
aircraft, such as duties concerned with traffic, communica- 
tions, navigations, computations in flight, air traffic control 
and associated piloting duties. 


8) That the flight engineer on United Air Lines has evolved 
through several stages during the last twenty years. Originally 
the flight engineer was carried on multi-engine aircraft during 
World War Il for mechanical maintenance purposes in areas where 
skilled personnel were not available to service and maintain such 
aircraft, That subsequent to the termination of World War II, 
flight engineers on United for a period of time were employed 

to work in close cooperation with the ground mechanics in the 
maintenance of multi-engine aircraft, including pre-flight 
inspections, and to perform certain mechanical functions in 

flight which on smaller aircraft are performed by the captain 

and the co-pilot. Thereafter, United established the principle 

of cross-training of flight personnel in the cockpit which 

required both flight engineer training and pilot training for all 
flight crew personnel employed by United after 1954. Moreover, 
only pilot trained flight engineers can now be assigned to the 
operation of all jet aircraft. 
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9) That jet commercial aircraft will substantially replace 
piston-driven aircraft within the next five years; that the flight 
engineer's duties on jets have been limited to an observation 
of the largely automatic and complex system contained in such 
aircraft. In flight the engineer monitors these systems from 
his panel and reports any major problems to the captain which 
are relayed ahead to the next stop where maintenance mechanics 
are available to make the necessary repairs. The flight 
engineer also maintains a log as well as a "how goes it" 
report. That in addition to these functions he assists the 
captain and co-pilot in scanning the skies for other aircraft 
and other in-flight assignments by the captain. He has’ only 
very minor mechanical duties in flight; in fact, mechanical 
‘repairs during flight on jet aircraft are virtually impossible 
to achieve. ; 


10) That today all members of the flight crews on United jet 
aircraft must be familiar with both flight and mechanical 
functions of such aircraft. That the captain must be able to 
perform any of the duties of the other members of the crew, 
including the flight engineer. 


11) That the position of flight engineer was created during 

the evolution of the commercial aviation industry in con- 
junction with the advent of multi-engine aircraft primarily 

to perform truly mechanical functions. That today the 

flight engineer on United has been integrated as a member 

of the flight crew with an overall knowledge of the jet air- 
craft in operation and his mechanical duties have been reduced 
to pre-flight inspections and the monitoring of systems during 
flight, which duties are also performable by the pilots, That 
as this integrated member of a flight deck crew, his functions 
can no longer be considered separate from those of other 
members of the flight crew." 


On the record, the Keller Group is composed of 210 flight 


engineers. We believe that our interests will be irrevocably lost if the 


flight deck crew members are not deemed to be a single "craft or class" 
as found by the Board. Appellant is an organization dedicated to preserve 
its own existence regardless of the cost or of the injury it may inflict 


upon its members. Its bargaining history with United clearly demonstrates 


ei 


that it does not represent the interests of the pilot engineers. As late 


. 


as 1955, Appellant called a strike which lasted 51 days because United 
would not accede to its demands, which were as follows: 
"1, That the minimum prerequisite for future flight 
engineers should be that they possess an Aircraft 
and Aircraft Engine Mechanic license. 
That future flight engineers should come first from 
qualified men from the Company's maintenance and 
engineering department before any other source was 


resorted to. 


3. That all flight engineers work belongs to flight engineers 
and to no other craft. 


4, That men leaving the flight engineer's job should lose 
all claims to flight engineer seniority as soon as they 
transfer to another job. (At the time, the Agreement 
provided for 180 day seniority grace period in case of 
transfer to pilot duties. ) 


5. That a Union Shop and dues check-off be established." 


These demands show the complete refusal of Appellant to update 
its thinking in order to represent the interests of its total membership. 
We believe we have every right to have our interests represented by a 
labor organization which is sensitive to the demands of its members. The 
Committee's report details the totally unnecessary and complicated pro- 
cedures suggested by Appellant which are contrary to our best interests. 
For example, United presently maintains separate seniority lists for pilots an 
and flight engineers and, in addition, it maintains a call-up list for flight 
engineers waiting their turn to appointment as pilots. 

We find ourselves at the present time in an extremely precarious 
position, On June 3, 1961, the merger of United Air Lines and Capital 
Air Lines became effective. The labor protective provisions of the 
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merger provided for the integration of the employee seniority lists of 
the respective carriers. This is to be carried out by negotiations between 


the employees of the two carriers. Capital flight deck personnel are 


represented by ALPA. All flight personnel of Capital are ona single 


seniority list. 

In order that our interests be protected with respect to our 
counterparts at Capital, we must be integrated in a single savabetty 
list. This is impossible so long as Appellant is our designated representa- 
tive. | 

With the merger now a fact, we believe this question would. be 
ultimately resolved by ALFA being chosen as our bargaining agent. This, 
however, will necessarily consume time. It is the present that is so 
important. For once the Capital and United employees are integrated in 
a single seniority list, which must of necessity precede the election of a 
new bargaining representative, the rights we seek herein to protect may 
be lost irretrievably. | 

Equal status with the flight engineers of Capital can only be 


assured by this Court affirming the decision of the Board so that we can 


immediately have our rights represented by ALPA. 


CONCLUSION 


For the foregoing reasons the decision of the District Court 


should be affirmed. 
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Pittsburgh and Lake Erie Railroad Co., 1 Determinations 115 .... 


* Seaboard Air Line Railway Co., 1 Determinations 167 cccescccccce 


_Statutes and Regulations 


Title 14, Code of Federal Regulations, § 40.260, 40.263, 40.282, 
40.284, 40.301, 40.303, 40.307, 41.48, 41. 74-41.76 ...sseerere 


National Labor Relations Act, 1947 (Act of June 23, 1947, 
61 Stat. 136, as amended, 29 U.S.C. § 141 et SEG.) coccccccces 


Railway Labor Act {Act of May 20, 1926, 44 Stat. 577, as 
amended, 45 U.S.C.A. § 151 et Seq.) coccercccecccccccccccccess 


Title IL cccccccccccccccccccccvcscvcccecescencsesesesssssesenses 


Annotation, 27 A.L.R.2d 1160 (1953) .ccccccececvccccceccsecesces 


* Authorities chiefly relied upon by Appellant are indicated by 
an asterisk. 
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No. 16332 


UNA CHAPTER, FLIGHT ENGINEERS' INTERNATIONAL ASSOCIATION, AFL-CIO, 
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NATIONAL MEDIATION BOARD 

FRANCIS A, O'NEILL, JR., Individually and as Chairman of the National 
Mediation Board, 

LEVERETT EDWARDS, Individually and as Member of the National Mediation 


Board, et al, Appellees 


Appeal from an Order of the District Court 


of the United States for the District of Columbia 
Reply Brief for Appellant 


PRELIMINARY STATEMENT 


In this reply brief we shall discuss (1) jurisdiction, (2) statutory 


authorization, and (3) procedural due process. 


ARGUMENT 


rt. THE COURT HAS JURISDICTION TO CONSIDER THE MERITS. 


SN ee 


A. Definitely Settles the Jurisdiction Issue. 


Leedom v. Kyne y 


Appellees’ attempt to create a formidable jurisdiction issue relies 


almost exclusively upon, Switchmen's Union v. National Mediation Board, 


oe 


320 U.S. 297 (1943); and says little or nothing about Leedom v. Kyne, 358 
a 
U.S. 184 (1958). But it is the latter case which is obviously the presently 


governing Supreme Court pronouncement on jurisdiction in the Federal Courts 
to correct an excess of administrative action in determining a labor repre- 
sentation grouping. Nor is there any mystery as to the Supreme Court's 
present view of Switchmen's Union, for that case was discussed at length 
in both majority and dissenting opinions of Leedom v. Kyne. See 358 U.S. 


at 189-190, 197-201. 


Once and for all, the Supreme Court declared what Switchmen's Union 
held. It “held that the District Court did not have jurisdiction of an 
original suit to review an order of the National Mediation Board determining 


that all yardmen of the rail lines operated by the New York Central system 


—— 


iV Hereinafter, "Gov." refers to the Brief for appellees National Media- 
tion Board, O'Neill, Edwards and Boyd; "Un." to that for appellee 

United Air Lines, Inc.; "Pil." to that for appellee Air Line Pilots 
Association, International, which may be called "ALPA"; "Int." to 
that filed for appellee (sic.) Richard L. Keller et al.; "Ant." to 
that filed by appellant. 
None of these cases relied on is subsequent to Leedom v. Kyne.- See 
citations at Gov. 10; Pil. 25-26. Indeed, the Government even cites 
a "1942" case as having occurred "Since the decision in Switchmen's 
Union in 1943 * * * ." Gov. 10. 
The Government at one point admits, although perhaps unwittingly that 
Leedom v. Kyne summarizes Switchmen's Union accurately. Its argument, 
followed by citation of Switchmen's Union and the allied Supreme 
Court cases, is that the Board ‘and the Committee “acted in strict 
conformity with the statutory mandate and in the precise area prescribed 
in the statute. Accordingly, their actions are non-reviewable by the 
Court." Gov. Br 11 (emphasis added). 
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constituted an appropriate bargaining unit, 2 the Ra | d 


had acted within its delegated powers." 358 U.S. at 189-190 (emphasis added). 
Because the National Labor Relations Board in Leedom v. Kyne had acted beyond 
its delegated powers, the Court there upheld equity jurisdiction to review 
the Board's determination. The principles as to judicial review of 
excessive administrative action are manifestly identical in the two cases. 
Leedom v. Kyne definitively disposes of any contentions, and especially 
those based on Switchmen's Union, that the Court lacks jurisdiction to 
adjudicate on their merits appelant's claims that the Board has violated 
the plain language and intention of the Congress as to both tiecafe or class" 
and "hearing". 1 | 

Under Leedom v. Kyne, the Court must decide whether the Board had the 
statutory authority to take the action which it has presumed to take. This 
question has nothing to do with the correctness or foundation for the Board's 
action, if it had the bare authority to undertake it. As the Supreme Court 
said in Labor Board v. Insurance Agents, 361 U.S. 477, 499 (1960), "Where 
Congress has in the statute given the Board a question to answer, the courts 
will give respect to that answer; but they must be sure the question has 
been asked." In this case, likewise, the Court must be sure, and has the 
jurisdiction to ascertain, whether or not Congress gave the Board any 
question to answer regarding the destruction of a craft eobeaged in the 
employees' own historical experience and consistent with the Scatnant 
bargaining pattern in the industry. The complaint alleges chat Congress 
itself provided the only possible answer to that question; and that the 
Board has disregarded the Congressional answer. 

The Supreme Court has reaffirmed jurisdiction to decide whether an 


administrator has acted consistently with his statute, since Leedom v. Kyne. 


a 


In Schilling v. Rogers, '363 U.S. 666, 676-677 (1960) where the holding 

denied judicial review because the complaint alleged merely that the 

administrative decision was erroneous, the Court was concerned to declare: 
“This is not a case in which it is charged either that an administra~ 
tive official has refused or failed to exercise a statutory discretion, 
or that he has acted beyond the scope. of his powers, where the 
availability of judicial review would be attended by quite different 
considerations than those controlling here. Cf., e-g-, Accardi v. 


Shaughnessy, 347 U.S. 260; Leedom v. Kyne, 358 U.S. 184."" (Emphasis 
added. ) 


The recent teaching of the Supreme Court, Leedom v. Kyne and subsequent 
decisions, demonstratives the manifest error in the District Court's 
surrendering its jurisdiction to decide the causes of action stated in 


appellant's complaint. 


B. Switchmen's Union Did Not Involve Any "Craft or Class" or "Hearing" 
Issue. 


It bears reiteration that Switchmen's Union plainly did not involve 


either the “craft or class" or "hearing" issues raised by this complaint. 


What was involved was a decision of the Board, not any Committee required 
to have a “hearing". And the Board itself proclaimed the absence of any 
“craft or class" issue, as the following quotation demonstrates: 


As the Board views the subject under consideration, it feels bound 
to conclude that no issue has been raised in this case as to what 

is a craft or class under the Railway Labor Act. There is no dispute 
that the class or craft of "yardmen' embraces foremen or conductors, 
helpers or brakemen, switchtenders, and car-retarder operators. The 
issue actually raised is simply a question as to whether this craft 
or class of 'yardmen' may be broken into separate groups on the 
Railroad Company with a resulting right in any group to demand 
separate group representation." New York Central, 1 Determinations 
197, 209. 


As Switchmen's Union from its inception involved no “craft or class" issue, 
it did not and could not presume to authorize the Board to disregard the 
plain Congressional intention as to "craft or class"; nor could it forever 
immunize the Board against all judicial correction even where it had 
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egregiously exceeded its delegated powers. 

If appellees' reading of Switchmen's Union and their position on 
jurisdiction are valid, there could be no judicial redress for any Board 
action under the guise of exercising Section 2, Ninth, powers. “Should the 
Board candidly base a "craft or class" determination upon racial lines, 
for example, finding upon investigation that the white workers in a given 
functional classification should now vote separately from the ieee workers 


with whom they were heretofore grouped, appellees would be required under 


the principles of their argument to urge the Court to eschew exercising its 
2 


jurisdiction. — This result is more extreme in degree perhaps, but it is 
indistinguishable in kind from the result and the jurisdictional arguments 
attempted here. Likewise, appellees would doubtless still aes "“Switch- 
men's Union" with wooden automation, if the Board were to force all the 
employees of a particular carrier into a single electorate -- dian though 
the facts demonstrated that the employees had consistently been organized 
and enjoyed effective collective bargaining in many different crafts and 
classes, and that these were the crafts and classes typical of collective 
bargaining throughout the industry. | 

In truth, Switchmen's Union does not prevent or oppose judicial review 
under such circumstances any more than under the siecuistances at bar. Any 


doubts that might be raised on its text have been completely quelled by 


2/ Cf. Gomillion v. Lightfoot, 364 U.S. 339 (1960), where it was urged 
there was no judicial review of the action of the Alabama Legislature 
in redefining the limits of the City of Tuskegee. The redefinition 
of the electorate, in order to assure a predetermined result designed 
for purposes not sanctioned by law -- racial discrimination or other 
deprivation of the effective right to vote provided by a statute -- 
is an illegal act for which judicial redress is appropriate. 


5 


Leedom v. Kyne. Now there can be no genuine doubt that the Court has ample 
jurisdiction to decide the claims stated by appellant, and to provide the 


relief prayed for in the complaint. 


II. BOARD LACKS AUTHORITY TO DESTROY THE CRAFT OR CLASS OF UNITED FLIGHT 


THE BOARD LACKS AUTHORITY TO DESTROY THE CREE eee 


ENGINEERS. 


A. Appellees Simply Do Not Meet Appellant's Position. 


Appellant's position is that "craft or class" has a definite meaning, 
unmistakable against the history and policies of the Act. The phrase, 
apparently first used by the Railroad Labor Board of World War I, denoted 
the crafts and classes into which the railroad workers in this country had 
historically organized themselves. This was the bargaining picture when the 
Act was passed in 1926 and when the "craft or class" phrase was added in 
the 1934 amendments. No definition was incorporated in the statute because 
the meaning of the phrase was well know. The meaning rested upon the 
voluntary actions of the employees engaged in the work involved in the craft 
or class. It did not depend upon any administrative determination. It 
antedated the Act and the Board; obviously, the Act and the Board drew their 
meaning and intention from the workers' organizational efforts and labor 
experience, and not vice versa. 

A contrasting statute was the National Labor Relations Act, passed in 
1935, where the purpose of enabling the unorganized to organize, and their 
phrasing as to “appropriate bargaining unit" and administrative discretion, 
pointed to Congressional reliance on the public official, rather than the 
worker in private enterprise, to define the grouping in which bargaining 
would take place. 

In 1936, Congress passed Title II of the Act, subjecting employees 
in the air transportation industry to the Railway Labor Act, rather than 
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the National Labor Relations Act. This was a deliberate choice, a purposeful 
and pointed insistence by Congress that the experience and felt! needs of the 
employees, and not the preferences and fancied statesmenship of public offi- 


cials outside the main streamof the industry, must govern the determination 


of the electorate eligible to participate in the choice of labor representa- 


tive. 

Appellees do not and cannot deny that the foregoing is an accurate 
presentation of the history and policy of the Act. The question which this 
Court then has the jurisdiction and the duty to answer is how to give 
practical and effective meaning, in the light of this history and Congressional 
intention, to the words, "craft or class". Appellant submits that the only 
meaningful reading, consistent with the background and purposes of the Act, 
is that the Board has no authority to destroy an existing bargaining grouping 
which both (1) has been long established and utilized by the employees them- 
selves, so that there can be no doubt as to the historical effectiveness of 
the grouping for the particular employees on the specific carrier, and (2) 
reflects the dominant bargaining pattern in the industry, for the general 
experience and desires of those performing the same function should be looked 
to under the functional concept adopted by Congress in “craft or class". 

3/ Indeed, the very Committee Report they uphold recognizes this. Joint 
Appendix (hereinafter "J.A.") 72-74. The Committee seeks to avoid the 
legal force of these facts by asserting a right to distinguish between 
the railroad and airline industries. J.A. 72, 86. But the Congress 
clearly and expressly made the Act, the same Act and thus the identical 
legal principles, applicable in the two industries. See Sections _101- 
102, 45 U.S.C. gg 181-182. In thus giving primacy to the employees’ 
own historical actions, Congress could not possibly have authorized 
administrative actions based upon sheer speculation as to the future. 
See, e.ge, JA. 76-77, 87. 

The general historical approach to interpreting the Act, implicit in 

appellant's position, has just been used by the Supreme Court. J.A.M. 

v. S. Be STREET, No. 4, October Term, 1960, - U.S. - 29 Law Week 4754, 

4756-4760 (decided June 19, 1961. 


ay ae 


Where these characteristics are present, appellant submits the Act 
must mean that the employees may not be forced to destroy the craft or class 
against their will. The decision as to whether and as to when that craft or 
class shall be merged with another or otherwise destroyed is the employees’ 
and not the Board's. Congress intended to promote voluntary organization by 
employees. It intended to protect established organizations and groupings 
against attack. It made self-determination paramount. 

The validity of appellant’s position is demonstrated by appellees’ 
reactions to it. There is no attack against appellant's position, no attempt 
to meet it on its merits. Instead -- and appellant cannot curb its conviction 
that appellees concluded they could not assay direct attack because appel- 
lant's position is clearly valid -- appellees direct their fire at straw 
men of their own design. 

The Goverment and United, for example, simply shut their eyes to the 
democratic rights of the employees in established crafts and classes to make 
their own decisions as to whether and when to amend their established 
groupings, and misrepresent appellant's position as an "attempt to freeze 
airline employees, over their objection, in pre-existing contractual molds," 
Gov. 5; as "a claim that once a craft or class is established, it may not 
change." Gov. 12; and as arguing that "when the words ‘craft or class' were 
written into the act, they were meant to freeze whatever craft or classes 
existed at that time." Un. 37. 

The “over their objection" is an especially galling and indefensible 
misrepresentation, when it is appellant who is insisting that these flight 
engineers should be permitted to vote their own fate, to determine for 


themselves whether to submit to merger or remain separate, while it is 


appellees who insist upon forcing them into molds which they never knew 
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before and which they never established. 

Another misrepresentation of appellant's position is cige ae is “that 
once a craft or class is '‘established,' by one means or guther. it is immune 
from re-examination by the Board." Un. 33. Obviously, this disregards the 
question whether it reflects the dominant industry pattern; and the “one 
means or another" derogates or disregards the fundamental principles upon 
which the Act is founded, -- recognition and protection as far as possible 
for the groupings established by the employees themselves, voluntarily. 
United's entire insistence upon the Board power, indeed duty, to reorganize 
craft and class lines to correspond with function changes as it perceives 
them, Un. 35-36, all too accurately reflects the Board actions in this case; 


but this position stands the Act upon its head. 


In this view, Congress intended to provide a Big Brother Board to be 


continually and eternally watching the technological developments, training 
programs, and work assignments in the air transportation industry; empowered 
to amend craft or class lines at any time to correspond to its own Platonic, 
private ideal of functionally correct collective bargaining. This entire 
concept is alien and repugnant to American traditions and ideals. This is 
the premise, nevertheless, which underlies the action in this case. Albeit 
with the most high-sounding of motives, the Committee and the iene are 
perpetrating a fundamentally undemocratic and legally unjustifiable inter- 
pretation of the Act, in order to force these flight engineers to submit to 
their own authoritarian judgments. 

Contrary to the United statement integral to its position in this case, 
the fact is that the Board is "powerless to merge previously separate groups 
of employees when a change in their functional duties so teavinels Un. 35 <= 
unless and until the employees themselves voluntarily iatitete: <3 action in 
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their lawfully existing and continuing “craft or class"; and unless and until 
the Board otherwise acts strictly in conformance with law. The Act does not 
“contain a charter" for the "Board to act at large" Labor Board v. Insurance 
Agents, 361 U.S. 477, 490, to subordinate the desires of the employees to the 
desires of the Board, so long as some objective facts can be dredged up “upon 
the record" or otherwise to encase in minimum plausibility the tastes of 
public officials as to modern craft or class etiquette. To the contrary, 

the Act makes the employees" desires dominant. Appellees' position subverts 
the purposes of the Act; appellant's promotes and effectuates them. 

Congress did not provide for any such brooding omnipresence enforcing 
its notions of perfect labor organization and bargaining. Congress was far 
more pragmatic and worldly. Congress was concerned with the rights of 
individual employees and their viable union representatives. Its intention 
was to proclaim and protect such rights, not to authorize their destruction 
through the use of the statutory words and forms. The practical substance 
of this Board certification is that the Board and the Committee are enforcing 


what they believe these flight engineers should want. But Congress legis- 


lated to promote and safeguard what the employees do in fact desire. Again, 


appellees’ position disregards and defeats this purpose; but appellant's 


accords it genuine recognition and practical expression. 


B. Consistent Administrative Practice Supports Appellant's Position 


Appellees’ dogged disregard of the industry pattern aspect of the law 
stated in appellant's position becomes most pointed in the discussion of 
Board cases. The only answer appellees can muster consists of distortion or 


misrepresentation of the actual Board holdings as to industry practice. 


Appellant's concern is solely with the actual decisions and practice 
of the Board, General statements as to the Board's powers and discretion 


do not concern us, for it is natural that the Board would use the broadest 
4) 


possible wording, to leave itself the maximum freedom of action: The fact 
remains that in no case has the Board ever before destroyed a craft or class 
both established by long-standing and consistent bargaining history of the 

employees themselves, and reflecting the dominant bargaining pattern in the 


industry. 


United represents the United Transport case, 85 U.S. App. D.C. 352, 


179 F.2d 446 (1949), as involving such a decision, Un. 43; but’ the facts 

are very plainly the opposite. The Court decision shows on its face that 

the bargaining relationship there involved was less than two years old, id. 

at 354, 448; and the Board decision, sub nom. National Airlines, 1 Determina- 
tions 423 (1947), shows on its face that the very essence of the administra- 
tive decision was that there was no bargaining pattern yet established in 

the industry. The contracts were reviewed and revealed no saiove pattern. 
The Board was very much aware that it was setting new patterns to be applicable 
in the future. See Ant. 57-58, It is mistake or aiecepiesenrarton to pretend 
that such a case has the slightest relationship to appellant's position, or 
the remotest bearing on this case where the employees have practiced bargaine 
ing in this flight engineers only craft since 1944 and have never had any 
bargaining in any other craft or class; and where this eraft is now the 
dominant bargaining pattern for flight engineers throughout the industry. 


See J.A. 10, 22-24, 240-249. 


4/ See, e.g, cases cited at Un. 39-42; Pil. 30-33. 
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The accuracy of the Pilots’ representation that Erie Railroad, 2 
Determinations 102, was "supported * * * by a substantial practice in the 
industry," Pil. 35, may be measured against the Board's actual finding that 
the pattern of separate representation "prevails in the major part of marine 
transportation." 2 Determinations at 110. The Board there permitted the 
subdivision of a contractually existing craft or class because "separate 
representation for captains in other areas has not hindered the making and 
maintaining of labor agreements." Ibid, The Board held: 

"While in the nature and location of their duties the captain and 

other deck employees work in close proximity particularly on a tug 

boat, this fact alone cannot argue for a close community of interest. 

Community of interest for collective bargaining must take account of 

factors other than proximity of work. This is particularly true of 

captains when we consider their authority, responsibility and license 
requirement. Consideration of supervisory duties and responsibilities 


is perhaps the greatest factor which divides community of, 
interest." Id. at 111 (emphasis added). 


Had the Committee adhered to the principles laid dow in this Board decision, 
i 5/ 
they could not possibly have reached the result they did. 


3/ The same iS true'of the other Board cases cited by appellees. As to 
Chicago, Aurora and Elgin R. Co. and the other electric railroad cases 
cited at Pil. 35-36 and Un. 42-43, see Ant. 55-57. Seaboard Airline 
R. Co., cited as involving “a previous history of separate representa- 
tion supported by a substantial practice in the industry", Pil. 36, 
see also Un. 44-45, in fact sets forth the Board's conclusion that the 
‘historical picture as to craft or class development" among these 
supervisors was “inadequate and unsatisfactory. As a result this 
picture is not sufficient to enable the Board to determine with neces- 
sary confidence what constitutes the craft or class a£ employees 
generally spoken of as railroad supervisors ‘according to which rail- 
way employees may be organized by their voluntary action.'" 1 
Determinations at 174. 
In Boston and Albany R. Co., 1 Determinations 157, cited Pil. 36, the 
Board expressly relied on "the established practice in the railroads 
generally" and declared that it "cannot ignore the successful result 
which obtains on nearly every railroad in the country Ree NYT 
Determinations at 161 tonchesis added). Lehigh Valley R- Co., 1 
Determinations 25, cited Pil. 36, likewise rests expressly on the 
industry practice. 1 Determinations at 26-27. New York, Chicago and 
St. Louis R. Co,, 1 Determinations 1, cited Pil. 36, involved a wholly 
different issue from that at bar, the geographic area at bargaining, 
the definition of "carrier", involved in Switchmen's Union. Pittsburgh 
and Lake Erie Railroad Co.,1 Determinations 115, cited Pil. 36-37, 
Un. 43-44, 46, in fact stands for the contrary proposition and is so 
discussed at Ant. 55. In sum, the Board has consistently adhered to 
the position taken by appellant -- until this case. 


A special word on supervision seems in point, in view at the Air Line 
Stewards and Stewardesses case, No. 16,340, which has been heard on the identical 
schedule and is also now pending before this Court. As these are appeals 
from dismissals of the complaint, the judgments may not be affirmed unless 
there is no possible theory or proof, embraceable under the allegations of 
the complaint which could support a judgment for the plaintife. The allega- 
tions of appellant, complaint would clearly embrace the claim that the Pilots 
Union may not represent the United flight engineers under the het, because 
the flight engineer*s are supervised by the pilots. Evidence as to the 
supervisory role of the pilots in this case p ae beating upon commenity-of 
taterest, was introduced in this case as bearing upon the issue of community 
of interest. J.A. 26 (Affidavit of John J. Oling); J.A. 85 (Committee 
Findings). The Committee evidently accepted as fact that “the flight 
engineer's immediate supervisor is the Captain", ibid., but ve believe that 
this finding, along with the entire Report, was invalid, for failure to 
provide appellant with the "hearing" required by the Constitution and the 
Act. See Ant. 3-6, 14-38; and point III below. Accordingly, should the 
Court desire to decide this case upon the legal principles set forth by 
appellant in No. 16, 340, this case should also be remanded for a proper 


and lawful administrative hearing. 


C. Appellees Irrelevancies and Misrepresentations Point Up_ The 
Validity of Appellant's Legal Position. 


Assuming there is jurisdiction, it seems self-evident that the merits 


of the claims raised by appellant must be adjudicated by this Court strictly 


in accordance with the Act. If appellant's position as to the requirements 
contained in the Act is sound, appellant is now entitled to the relief it 
seeks. Any facts or opinions unrelated to the proper interpretation of the 
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Act are extraneous. What Congress has provided must be enforced. While 
this seems obvious to us, it has not been accepted by appellees, who are 
evidently forced to rely in great measure upon irrelevancies and misrepresenta~ 
tions. The major extent to which such statements are made requires a dis- 
cussion of at least some of the more egregious ones, however legally im- 
material, lest this Court be misled, and in order to point up the validity 
of appellant's position. 

1. The election returns. 

How this election came out is irrelevant; for if it is legally void, 
it is void regardless of its result. The Government, however, makes the 
results a prime prop for its case. It states, fr example, that "The sound- 
ness of the Board's determination has been demonstrated by the fact that, 
in the election, only 58 votes were cast for FEIA although there are over 


600 flight engineers employed by the airline here involved." Gov. 5-6 


(footnotes omitted). This is a naked non sequitur. The Committee's 


determination and the ‘Board's adoption thereof must be judged on the basis 
of their own intrinsic merit at the time of these actions; a determination 
otherwise unsound cannot be rendered sound by the fact that it produces un- 
sound election results. Had the Committee and the Board engaged in an even 
more blatant transgression of the “craft or class" concept adopted by the 
Congress, and lumped all United employees together for this electorate, 
there would still have been only 58 votes for appellant, and the Government 
would still be telling this Court that the soundness of that obviously 
illegitimate determination had been demonstrated. 

More important, the Government seems really to recognize that the 
desires of the flight engineers are the ultimate touchstone to be applied 
under the Act; for the Government, again arguing from the election results 
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and the “only 58 votes" cast for appellant, advises the Court as follows 
(Gov. 24): 

"It is obvious that the flight engineers, far from being deprived 

of a right to choose their own representative, have overwhelmingly 

chosen ALPA to represent them and were not deprived of anything 

by being allowed to vote with the pilots." 
This is an utter misrepresentation. The flight engineers were in fact 
deprived of the right to choose their own representative, regardless of the 
results, because they did not vote in the context of a self-determination 
election, but as a submerged minority in a larger electorate forced upon 


them. Obviously, what took place here was one election for all flight deck 


crew personnel, both pilots and flight engineers. There never was any dispute 


limited to "flight engineers", as the Government dares represent in its 


Question Presented, Gov. i; the effect of the determination actually made 

by the Committee and acted on by the Board was to deprive the flight engineers 
of the opportunity to vote by themselves. They were not "allowed to vote with 
the pilots." They were illegally forced to do so, and illegally prevented 
from voting by themselves. : 

Despite all this, appellant is perfectly willing that this case be 
decided under the fallacious standard adopted by the Government. For the 
election results show that the flight engineers, far from overwhelmingly 
choosing ALPA, demonstrated their allegiance to appellant. There is simply 
no factual basis for the Government's allegations. The fact is that appellant 
conducted a "Don’t Vote" campaign. The effectiveness of this campaign is thus 
to be gauged by the number who did not vote, not by those who voted for 
appellant. The facts are set forth in the Appendix hereto, which is the 
Affidavit, and attached Exhibits of John J. Oling, the President of appellant. 


If this case involved only the skeleton legal rights to which appellant is 
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absolutely entitled under the provisions and purposes of the Act, appellant 


would be fully entitled to the relief it now seeks. But it involves flesh- 


and-blood practical bargaining rights. There is nothing moot, nothing 
6/ 


academic about this case. 

2. Pilot training and interchangeability with the pilots. 

The essence of appellant's legal position is that Congress provided in 
the Act that the employees, not the Board, should determine under circum- 
stances such as those at bar what is their "community of interest", "function", 
“future development", and all other decisions customarily associated with 
democratic self-determination. It is, therefore, legally irrelevant whether 
these flight engineers, in any meaningful sense, do have pilot training or 
can be interchanged with pilots. Again, however, appellees, both in their 
oral arguments and briefs, have heavily relied upon representations that 
there has developed some identity in function and capacity between the United 
pilot and the United flight engineer. Such representations are unrealistic 
and false. 

If it can be said that a child in first grade can "read" and thus has 
a skill interchangeable with a lawyer's to read and analyze cases, it can be 
said that the “pilot training" and "pilot qualifications" which United has 
given these flight engineers permits them to act as pilots on turbo jet 
aircraft and provides them with training or skills interchangeable with the 
United pilot's. The truth is that the commercial pilot's license to which 


appellees so blithely refer provides no legal permission to fly any aircraft -- 


a 

6/ At the argument, the Court will recall, the Government stated that the 
complaint could now be interpreted as seeking the invalidation of the 
certification. The breadth of the relief prayed for against the Board, 
in the complaint would require this conclusion even in the absence of 
the concession. 
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let alone turbojets -- operated by United in commercial service. 
The fact which appellees do not reveal is that each different type of 
aireraft, and each different air route as well, has its own unique qualifica- 


tions and requirements. 


The pertinent federal aviation regulations, discussed in the footnote, 


demonstrate that there is not only an initial qualification required for 
7/ 
each different type of craft. Current requalification is demanded as well, 


to insure that knowledge and ability is maintained at the required level. 
It is impossible, as a matter of law, for the flight engineer to take over 


the pilot's duties on the turbo jet aircraft. 


The following are cited by Section in 14 C.F.R. (emphasis added 
throughout) : 


40.260 (a) "No air carrier shall utilize an individual as an airman 
unless he holds a valid appropriate airman certificate issued by the 


Administrator and is otherwise qualified for the particular operation 
in which he is to be utilized." 


40.282 (a) “Flight training for each pilot shall include at least 
take-offs and landings, during day and night, and normal: ‘and 
emergency flight maneuvers in each type of airplane to be flown by 
him in scheduled operations, and flight under simulated instrument 
flight conditions. 


40.282 "(b) Flight training for a pilot qualifying to serve as pilot 
in command shall include flight instruction and practice in at least 
the following maneuvers and procedures: 

"(1) In each type of airplane to be flown by him in scheduled 
operations: * * * " See also 41.48 (b). 
40.301 "Pilot recent experience. No air carrier shall schedule a 
pilot in command or second in command to serve as such in scheduled 
air transportation unless within the preceding 90 days he has made 
at least 3 takeoffs and 3 Landings in the airplane of the particular 
type on which he is to serve." And see 41.52 (b) 


40.303 (a) ‘An air carrier shall not utilize a pilot in command 
until he has been qualified for the route on which he is to serve 
in accordance with the provisions of this section and the 
appropriate instructor or check pilot has so certified." 


41.48 (a) Any pilot serving as pilot in command shall hold a valid 


airline transport pilot certificate and a rating for the’ aircraft 
in which he is to serve." 


ea em 


It can scarcely be over-emphasized that the Federal Aviation Agency, 
which is charged with the responsibility for air safety, as none of the 


agencies dealing with labor relations is, treats flight engineers sep- 


arately and distinctly from pilots. Flight engineers are covered by 
8 


different requirements and provisions from pilots. To the agency which 
knows the functions and duties best, there is no difficulty and no doubt. 
These crafts are separated; they are not merged; they are not mergeable. 

United provides different training for the flight engineers and the 
pilots. Some of the course work is the same, to be sure, but there are 
fundamental differences; as there needs be to conform with the different 
qualifications and certifications demanded by the FAA, Particularly on the 
simulator training, each craft has its own instructors and its own course 
of study. 

Whatever representations are now being made for the purpose of this 
litigation, the historical fact is that United recognized that the crafts 
were separate, at the very inception of its pilot training program. When 
the decision was taken in 1954, according to United's own affidavit given 
the Committee (J.A. 258): 

"Those responsible for United's labor relations advised that * * * 

United was in no position to initiate changes in the crafts or 

classes and was obligated under the Railway Labor Act to negotiate 

with the representatives of the crafts or classes as certified by 
the National Mediation Board. The operating group was advised that 

* * * unless the employees took steps to consolidate the crafts or 

classes, United could not legally force an amalgamation. United 


has, therefore, consistently stated that it did not intend by its 
to attempt to c e crafts or classes." (Emphasis added.) 


8/ See 14 C.F.R. §8 40.263, 40.284, 40.307, 41.74-41.76. Compare note 


7 supra. 
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III, THE ADMINISTRATIVE ACTION IS VOID FOR LACK OF PROCEDURAL DUE PROCESS. 
A. The Authority Cited By Appellees Is Wide Of The Mark 


The cases cited by appellees on prejudice miss the point of appellant's 
claim. Those cases deal with a different kind of extra-record evidence from 
that involved here; and the difference points up the inevitable prejudice in 
law inflicted upon appellant by the specific misconduct in which Donaldson 


elected to engage. All the cases cited refer to evidence which: was written, 


definite, known, frankly acknowledged. In this case, what Donaldson saw and 


what he concluded is, to this day, not written, indefinite, unlmown, and 
unacknowledged, This is demonstrated by the Supplement to the Pilot's Brief, 
which reveals that Donaldson denied or minimized what he saw, rather than 
described or discussed it. The terms of his discussion, in our view, suggest 
strong prejudice against appellant. 

The extra-record evidence in United States v. Pierce Auto Freight Lines, 
327 U.S. 515 (1946), for example, was the record in an administrative case. 
The issue, which is alien to that posed here, was whether the agency had 
erred in treating proceedings which had been formally docketed ana processed 
as two separate cases as one, integrated matter for decision, the issues and 
parties being identical. In such a context, the Supreme Court could be 
certain it knew the dimensions of the extra-record evidence claimed to be 
prejudicial. It could look at that evidence, compare it with the record which 
complainant admitted was a proper record, and on that suiuetea reach a 
conclusion that there was not sufficient prejudice to nullify the administra- 
tive action. | 

Likewise, in Market Street R. Co. v. Railroad Commission 324 U.S. 548 
(1945), the extra-record evidence was written. Indeed, it consisted of an 


annual report filed with the Commission subsequent to the hearings by the 


-19° 


petitioner itself. Again, the situation is alien to the one at bar. The 

Supreme Court was careful to point out that "No contention is made here that 
the information is erroneous or was misunderstood by the Commission * * *." 
324 U.S. at 561. The Court characterized the reference to the extra-record 
evidence as "an incidental reference * * * to a party's own reports", Id. at 


562, which can hardly be compared to a personal investigation, taken without 


notice to or the participation of the complaining party, of controverted 


facts, central to the final result, which appellant is certainly saying was 
erroneous and grossly misunderstood by Donaldson and by his Committee. 

Since neither Donaldson, the Committee, nor the Board saw anything wrong 
in what Donaldson did, there never has been any discussion of the effect of 
the Donaldson viewing on the consideration or decision of the case by himself 
and by the other members of the Committee. Obviously, there has been no 
statement that what he viewed and concluded did not critically determine or 
materially affect the ultimate findings of the entire Committee. 

B. The Authority Already Cited By Appellant, And Additional 

Authority As'Well, Demonstrate That Appellant Was Denied 
Procedural Due Process. 

Appellees do not even attempt to meet the ample authority cited by 
appellant to demonstrate that a private viewing by the adjudicator, without 
notice to or authorization by the parties, vitiates the consequent finding, 
Ant. 26-34, except for futile attempts to distinguish Carter v. Kubler, 

320 U.S. 243 (1943). The Government and United point out that the Supreme 
Court held that the error was cured by the independent review of the District 
Court, and thus in effect concede the validity of appellant's contention, for 
there was no independent review here and the defect, Q.E.D., could not 


possibly have been cured. Cf. Gov. 24 and Un. 28-29 with Ant. 28. United, 
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inconsistently, states that "the Committee itself neutralized any ill effects 
which may have resulted from Mr. Donaldson's observations", Un. 30, when the 
plain fact is that not only Donaldson but his two colleagues justified his 
action and denied that there was any misconduct. Having denied there could 
possibly be any ill effects, they would surely be astounded at ny repre- 
sentation that they took some action to correct said. ill effects. 

Only the Pilots make a genuine attempt to distinguish the Carter case, 
and their efforts are unavailing. The first attempted distinction is that the 
statute there provided that "the valuation shall be fixed in accordance with 
the evidence submitted." Pil. 56. This is no distinction, for decision 
according to the evidence submitted is unquestionably an integral element in 
any "hearing" worthy of the Congressional inclusion of that word in a statute. 
The implication of this argument is that the failure of Congress to prescribe 
that the "craft or class" decision of the Committee should be in accordance 
with the evidence of record grants a license to the Committee to decide on 
any basis without regard to the record evidence. The word "hearing", cer- 
tainly intended as a limitation upon the powers of the Committee, would be 
transformed into a grant of power to perpetrate all procedural irregularities 
not specifically proscribed. Thus anything done, however unfair or arbitrary, 
would comply with the “hearing" requirement, as no specific injustice or 
arrogation was prohibited. The Pilots contention manifestly seends logic on 
its head. 

The second attempted distinction is pure, self-serving ipse dixit. The 
Pilots merely assert that the private viewing would sc pgtanttally influence 


the fact-finder in the Carter y, Kubler situation, but not inthis case. 


Pil. 56-57. The truth is that the ultimate decision here rested on precisely 


the functions and relationships which were viewed privately. 
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The third attempted distinction has been answered above so far as con- 
cerns the opportunity to rebut, and provides no difference with this case on 
the lack of knowledge and consent by the parties to the private viewing. 

Pil. 57. 

Carter v. Kubler and the other cases originally cited by appellant thus 
have easily survived the attempts by appellees to dispute them. In addition, 
appellant submits additional authority directed to the question whether the 
misconduct of private investigation by only one member of a multi-member 


tribunal vitiates the tribunal's award or verdict. 


A leading case is Moshier v. Shear, 102 Ill. 169 (1881) where one 


arbitrator of a three-man panel had private discussions with a previous arbi- 
trator between the parties. The Court's language is very much in point: 


"after being selected, it is the duty of an arbitrator, like 
a juror, to act fairly and impartially between the parties 
and on the evidence adduced before them on the trial, and 
entirely independent of all outside influences. * * * 
Neither has a right to learn facts except as brought to his 
attention on the trial. It is gross misconduct for either 
to seek evidence or the opinions of others in regard to the 
case, or anything material to its decision in another mode. 

* * * It is true that there is no positive proof that the 
arbitrator was influenced in his opinion by the conversation, 
but we have no reason to expect such proof in such cases. 
However much he may have been influenced, it is scarcely 
probabie that he would be aware of the fact. Such effects 
are seldom perceptible or consciously produced. They are 
usually imperceptible, and unknown to the subject of any 
influence. * * * It is, however, urged that the submission 
was to three arbitrators named, or to any two of them, and 
the award published by the three, or any two of them, should 
be binding on the parties to the submission, and that it was 
signed and published by all three, and hence the award is 
made and published by two of the arbitrators, against whom 
there is no charge of misconduct of any kind. This reason 
is more apparent than real. The misconduct of a juror has 
always been held ground for setting aside a verdict, notwith- 
standing the other eleven concurred with him in the finding. 
* * * So, here, no one can know the extent of Hubbell's 
influence over the minds of the other two. For aught we can 
know, it may have controlled in making up the award which was 
published. Plaintiff in error had the right to have ail who 
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acted, free from bias and improper influences produced after 
their selection * * * all of the members who did act ‘were not 
free of improper influences, and he was thus deprived of an 
essential right secured to him by the law, and for that 
reason the award should be set aside." 102 Ill. at 173, 174, 
175-176, 176. 


See also, exg., Brotherton, Inc. v. Kreielsheimer, 8N.J. 66, 83 A.2d 
707, 27 A.L.R.2d 1154 (1951); and cases cited in Annotation, 27 ALR. 2d 
9/ 
at 1160. 


The identical principle is applicable to jurors. Directly applicable 


here is the judicial approach, stated as follows in Panko v. Flinktote Co. , 


7 N.J. 55, 80 A.2d 302, 305, 306 (1951), that: 


"the parties to the action are entitled to have each of the 

jurors who hears the case, impartial, unprejudiced and free 

from improper influences. * * * The test is not whether the 

irregular matter actually influenced the result, but whether 
it had the capacity of doing so." (Emphasis added.) 10/ 


Under this test, Donaldson's conduct should be held to have deprived appellant 
of procedural Due Process and the "hearing" to which it is entitled under the 


Act; and to have vitiated the administrative actions in this case. 


—— 


9/ "The fact that one or more of the arbitrators views or visits the 
property which is the subject of arbitration, in the absence of 
one or both of the parties to the arbitration, or of the other 
arbitrator, has been held, expressly or impliedly, to be mis- 
conduct, justifying vacating or setting aside the award." 

27 ALR. 2d, at 1160 (1953) 

A sampling of cases to like effect include People v. Conkling, 
lll Calif. 616, 44 Pac. 314 (1896); York v. Wyman, 115 Me. 353, 
98 Atl. 1024 (1916); Harrington v. Worcester, etc. Rwy, 157 
Mass. 579, 32 N.E. 955 (1893); Sprayer v. McDermott, 190 Minn. 
390, 255 N.W. 908 (1933); Schneider v. Moe, 151 Ore. 353, 

50 P.2d 577 (1935). 


Conclusion 


For the reasons stated herein and appearing on the record in this 


case, the Court should reverse the judgment below and now provide the 


relief prayed for in the complaint. 


Respectfully submitted, 
ZIMRING, GROMFINE AND STERNSTEIN 


1001 Connecticut Avenue, N. W. 
Washington 6, D. C. 


By: 
I. J. Gromfine 


William B. Peer 


ISAAC N. GRONER 
1411 K Street, N. W. 
Washington 5, D. C. 


ATTORNEYS FOR APPELLANT 


__ APPENDIX 
AFFIDAVIT 


STATE OF CALIFORNIA ) 
ss. 
COUNTY OF LOS ANGELES ) 


JOHN J. OLING, being duly sworn according to law, deposes 


and says that: 

1. Iam the President of UNA Chapter, Flight Engineers' 
International Association, AFL-CIO, the plaintiff-appellant in 
this case, and by virtue of that office have direct, personal 
knowledge of the facts set forth herein. This Affidavit con- 
cerns the campaign and results in the representation election 
conducted by the National Mediation Board in May, 1961, affect- 
ing United flight engineers. I am advised that appellees are 
contending that the election results prove that the majority of 
the United flight engineers do not desire eeipesantation by 
plaintiff-appellant. However, they prove no such thing. 

2. . We consistently asked those favoring our position not 
to vote. An absolute majority of those eligible to vote -—- not 
of those voting -- is required for certification in a Nationai 
Mediation Board election. If the Pilots Union did not obtain 
such an absolute majority, the status quo would be preserved, 
and we would continue to represent ‘the flight engineers. We be=- 
lieved that it might be more palatable to ask pilots to refrain 
from voting thar to ask them to vote for the flight engineers’ 
union. This was the decision which we made and to which we 
adhered. : 

3. On the day I was notified when the election was to take 
place, which day was on or about April 21, 1961, I wrote a letter 

_ to all the eligible voters, pilots and flight engineers, asking 
them not to vote. A copy of that letter is attached hereto as 
Exhibit A. 


a ae 


° 


4. During the following week, I telephoned the Chairmen of 


most of our Councils (Locals), asking them to conduct a telephone 
campaign among the voters based at their United installations, ex- 
plaining our "Don't Vote" campaign, and asking them not to vote. 

5. During the week of May l, 1961, and probably on May 2 or 
May 3, I mailed to all pilots and flight engineers eligible to 
yote a copy of two cartoons I drew, furthering our "Don't Vote" 
campaign. The reference to "Clancy" in the cartoons was to the 
International President of ALPA. Copies of those cartoons are 
attached hereto, respectively, as Exhibit B and Exhibit C. 

6. Dated May 4, 1961, a letter went to all members of our own 
Association, from our Treasurer, Ken C. Kuecker. Among other 
things, this letter asked our membership not to vote. A copy of 
this letter is attached hereto as Exhibit D. 

7. Also dated May 4, 1961, the United Chairman of ALPA sent 
a letter to all eligible voters, referring to our "Don't Vote" 
campaign. A copy of this letter is attached hereto as Exhibit E. 

8.. On May 8, 1961, I sent a letter to all eligible voters, 
flight engineers and pilots, in answer to the Pilots’ letter. 
Again I explained our position and ‘asked them not to vote. A 
copy of this letter is attached hereto as Exhibit F. 

9. Against this background, it is obviously the most 
reasonable inference that those who did not vote were responding 
to our campaign and favorable to our position, and most likely 


were flight engineers. 


tae 


10. I am advised that the Certification of the Board, which 


contains the election result figures to which I shall refer, is 
attached as Appendix A to the Government Brief in the pending 
appeal case. Those figures show 2,143 eligible to woke. Sub- 
tracting from this figure the 1,682 who voted for the Pilots 
yields 461. Subtracting from this the 28 void ballots and the 
21 voted for "Any Other Org. or Individual" — although some or 
all of the latter may have been in response to our "Don't Vote” 
campaign -- bringsthe number to 412. This number is obviously 
greater than a majority of the flight engineers. Fifty eight 
did vote for our organization. Three hundred fifty-four did not 
vote. This number is itself obviously greater than a majority 
of the flight engineers. It is simply not true, as the appellees 
appear to be contending, that. these results prove that a majority 
of the United flight engineers do not desire representation by 
plaintiff-appellant. I am of the opinion that a majority of the 
United flight engineers would vote for our organization to repre- 
sent them, if they had such én opportunity in an election in the 


legitimate craft or class. 


ie 


a 


Notary Public 


Laila P. Bowen 
My Commission Expires 


COMMISSION EXPIRES SEPT. 11, 1961 


TC ALL VAI. PILOTS 
GENTLEMEN: 

You will find enclosed en analysis end set of recommerda- _ 
tions th-t the Flight tngineers Internetional Ascociasion preeented 
to the Presidgentiel Commission. ‘While it mey not he 9 totel solu- 
tion, I believe thet it soes = long wey toward the eventuel solution. 


AS you "Tre undoubtedly aware, the Netionsl] Medietion Poe rd 


hee miles thet zn election will be held in tre neer future, On the 


surface, it would avpear thet tris is just a jurisdictional election. 
It isn't, If this election is culminated, we on Imited Air Iines are 
no longer pilots and/or flight engineers - - we sre Plight Deck Crew- 
members. The NMB decision states S80. 

The Flight Engineers of UAL did not ask for this class and 
craft change. We feel that the majority of you did not want it gtehe 
er, We have tole the Company and we have told ALPA, thet if 1t stands 
we intend to obtein Flight Deck Crewmember seniority. The coming mer- 
ger with Capitel only tends to strengthen the legelity of this demand, 

On August 1, 1946, I joined the pilots ranks of United Air 

“Lines. I flew for approximately a year and one half. The circum 
stances that then prevailed, made me decide to become a Flight En- 
gineer. TI have elways honored the Becision of those that chose other- 
wise. The recent actions of ALPA have destroyed all craft barriers, 
and I can see no reason why seniority and ability will not govern & 
persons position. 

I realize that many, if not the majority of you, do not wish 
to. see this happen. The decision, however, is yours. If 50% plus ons 
does NOT vote, the election is void and we are stetus quo for two 
years. 

Respectfully, 
J. J. Oling 


President 
UNA Chapter FEIA 


Exhibit A 


FINAL. ANALYSIS AND RECOMMENDATIONS 


In our Statement of Information and Position we have described the important contributions thot the Flight Engin- 
eers con make toword safe and efficient airline operation when they are trained and qualified as SPECIALISTS. 


We have also explained how the policies of ALPA have militated against this philosophy. We have told of the 
methods they have used in attempting to implement their crew complement policy, as well as the reasons which 
have motivated them to do this; i.e., their want of the Flight Engineer’s job for their own surplus members. 


We believe that it behooves this Commission to probe into the underlying causes and reasons which have pervert 
ed the reasoning and thinking of men who are, under other circumstances, a rational and.resppnsible group of air- 
line pilots. That such otherwise.rational men will support the present ALPA program of cannibalism is surely a 
matter worthy of searching examination. eee 


The present.crew complement issue is merely one manifestation of the social turmoil created: by the effects of 
JET PRODUCTIVITY. : 


Eliminating the specialist Flight. Engineer will not resolve the present difficulty in favor of a protracted period of 
industrial peace in the airline industry. 


Not until the basic problem of jet productivity is tackled will the unrest among flight eceoniiel .cease--no matter 
which union they.belong to! For industrial unrest over such basic matters as employment and working conditions is 
no respector of class or craft lines, or which “‘club" you belong to! 


Unless a solution is found to the underlying causes of this unrest, it will continue to grow-until it finally erupts, 
regardless of how many unions are in the cockpit. : 


; | 
It is commonknowledge that employee moral in the industry is quite low. This is particularly so among flying per- 
sonnel and especially so among those connected with jet operations. 


Airline industrial relations history since 1958 has been MARRED with a series of long and bitter strikes. ALPA 
has.been involved in a work stoppage on American Airlines (1958) over work rules and crew complement, an un- 
authorized strike on Eastern Air Lines‘over the implementation of FAA Civil Air Regulations, (this strike spread 
to PAA and threatened a major portion of the industry before it was concluded) a strike on Western Airlines over — 
the Electra crew complement (in 1959) was a long bitter strike on Southern Airways which is' still.in progress. In 
addition, ALPA has instigated strike threats and/or a refusal to fly jet aircraft pending completion of agreements 
on many occasions. Some examples are: Pan.American World Airways: in 1957 and 1958, National Airlines in 
1958 and 1959, Trans World Airlines in 1959, Continental Air Lines in 1959 and Western Airlines in 1960. 


The Flight Engineers have been in three strikes during the same period. The Eastern Air Lines strike resulting 
from the Presidential Emergency Board recommendations (No. 120), the Continental strike over ALPA’s determina- 
tion to take over the Flight.Engineer’s job, and the recent industry-wide walkout resulting from the issue at hand-- 
the National Mediation Board Class.and Craft determination. In addition the Northwestern Flight Engineers, suf 
fering from ALPA’s drive to take over the jet cockpits, were engaged in a long strike involving the entire Machin- 
ists organization. ; : 


The introduction of jet aircraft has.been the cause.of neorly all of this unrest. We do not.believe that the.elimina- 
tion of the.Flight Engineer or his union will bring the industrial peace so desperately needed by this industry. 
This dispute serves only as an “escape” and.in efféct hides the real obstacles to industrial stability. Such 
peace will not be ours until the problems created by the jets and which adversely affects all flying personnel 

are resolved. ; yee 


These problems involve basic industrial relation items such as hours of service, work rules, on duty time, tech- 
nological unemployment, etc. Until the porties concerned develop the .courage.and foresight needed to come fo 
grips with these matters, the.industry will continue to be plagued with uncertainty and unrest. 


This is so.for many reasons. We have previously described to you how the jet has placed greater demands.on the 
operating crews ability to perform their job. .This demand manifests itself in many ways. Almost.all adverse con- 
ditions of flight, problems to be solved, and responsibilities to be fulfilled are doubled in a given “‘block” of 
flying time. : 

| 
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There are twice as mony preflight inspections and they take twice as long to perform. 
Flight plans must be completed twice as often. 
The number of instrument approaches, squall lines and thunderstorms to be successfully negotiated are doubled. 
The critical stages of flight; i.e., take-offs ond landings have doubled in frequency. 


Aggrevating this condition is the increase in “‘on duty time'* ‘and “time owas from home’’ per each month (85 hrs.) 
of flying time. 


These.two items hove for years been the criteria used by flight personnel to measure their working conditions. 
They have deteriorated drastically for jet crews. Here ore two confirming examples describing how this happens. 
‘ Domestic Flight -- Coast to Coast 
A. Pistons 7:55 + 9:55 total 17:50 
B Jets 5:35 + 4:50 total 10:25 
It con bee seen that a man flying piston equipment iade four.ond one-half (4%) trips per month for a total tight 
poe of 81:15. This some crew member now flying a jet will make eight.trips ond have a total of flight time of 


International Flight -- Gateway to Gateway 
A. Pistons Total round trip time 29:05 
B, Jets Total round trip time 16:40 
The flight time limitation on international operations are controlled over a three month period so.this example will 
cover the number of trips in a like period” ; 


Using the above actual scheduled times, it can be seen that @ crew on piston aircraft WITH TWO FLIGHT :ENGIN- 
EERS could moke eight.and one-half (81%) round trips-and hove a total of 247:12 flying hours over a three month 
period. A crew flying jets with only one Engineer on the same operation would make fifteen trips.and have a total 
flying time of 250:80. 


When the jet circraft were first placed into service FEIA began to review reports from jet Flight Engineers regard- 
ing problems related to the jet operations. These reports generally took the following four forms: 

1. The flight Engineers noticed on increase in flight fatigue when they went from 
piston to jet operation. 

2. Inedequate periods at home after a jet flight. The Flight Engineer would not be 
completely rested before going out on another trip. 

3. Their families noticed that they ( the Flight Engineers) were more irritable and 
did not want.to participate in normal social functions. 

4. They were unable to find sufficient time to study, despite o need for MORE study 
ing in order to maintain proficiency on knowledge of the airplane and its systems, 
end keep abreost.of the jets increased complexity. 

When this fatigue. problem became widespread .and pronounced the FEIA held discussions with the FAA Civil Air 
Surgeons Office as to the.possibility of having a professional analysis made of the problem. 


These discussions resulted in a cooperative program between FEIA ond FAA for the purpose.of collecting further 
information on the problem of crew fatigue and also toa ttempt to ascertain both the validity and cause.of this 
fatigue. 


Accordingly, on investigative program was set up. One phase of such program involved a physical examination of 
jet Flight Engineers ot each of the New’ York and Los Angeles domiciles. This phase.was carried out in New York 
by Dr. L. Stutman, Department of Physical Medicine and Rehabilitation, New York University Medical Center, 

and in Los Angeles by Dr. Bruce Leamer at the University of Californio Medical Center, under terms of a contract 
aworded by the Federal Aviation Agency. ‘ 


Dr. Leamer, in his report to the FAA, dated June 23, 1960, concluded os follows: 


"Conclusion: 
"From a thoughtful, meticulous revies of the ten intervies, it is concluded that: 
1. From the laboratory and physical examinations as conducted, no diognosoble physical pathognostic 
couse wos discovered for the fatigue. 


2. The fatigue syndrome, even though it can, so far, be measured only by subjective symptoms, is a 
real problem to the Flight Engineers interviewed. 
3. The fatigue syndrome should be the object of study in tow, other groups namely a younger age group 
shifted from piston planes to jets and a group who have no experience except in jets. 
4. It is obvious that the fatigue is due to (a) increased tension due to jet flight. (b) irregular schedul- 
ing with little cognizance of fly time cycle. 
5. It is submitted that improvement in scheduling with recognition of the “‘time cycle’: would bea 
forward step in eliminating the fatigue problem.” 
Dr. Stutman’s findings were substantially the same as those of Dr. Leamer. 


These fatigue problems brought on by the advent of jet operations are common to all flight personnel. For ex- 
ample, the stewardesses almost precipitated a strike over this issué just over a year ago. The fatigue suffered by 
jet crews Is insidious in that it is a cumulative process, and does not.manifest itself until after approximately 
three months of jet operations. A parallel would be that of driving.a car steadily for twelve to fourteen hours. 
Occasionally done, it is acceptable and not dangerous. But if you are required fo repeat such long drives twice 

@ week for months on end, the effect is noticeable, and.is reflected in a greatly lowered standard of performance on 
the part of the.operator. His interest and enthusiasm in the job are reduged as are his capabilities in time of stress 
or emergancy. 


This condition cannot be corrected simply by the settlement of a union jurisdictional problem viz. the crew comp- 
lement dispute. Industrial peace on the airlines will not arrive until the REAL problems associated with: the 
jets have been recognized and corrected. .THE SOLUTION IS A REDUCTION IN FLIGHT TIME. Such a reduction 
in the maximum flight time for operating personal will produce the industrial peace that the employees desire, the 
carriers need and the public deserves. i 

It would: 

1. Retum the pilots and Flight Engineers to the working conditions they enjoyed prior to the intro- 

duction of jet aircraft. ; 

2. Alleviate the necessity for the third pilot demand. 

3. Retum the third pilot to copilot status where he will be-performing the job he enjoys. 

4. Terminate the present furloughing of flight personnel. 
There is scientific and economic justification for such action! 


We propose that the Presidential Commission take advantage of the opportunities presented iin having representat- 
ives of the major flight crew unions and the major carriers at their disposal. If an agreement on an hourly flight 
time reduction could be reached through joint-industry-wide bargaining under the auspices of this Commission, it 
would guarantee a period of industrial peace sufficient to lay the foundation for the development of more mature 
and realistic collective bargaining--a serious shortcoming of the industry today. 


In order to proceed with such an ambitious plan it weet’ be necessary to create an atmosphere of mutual respect 
between the parties. This could be done through the execution of a three-way agreement defining and recognizing 
the jurisdiction and responsibilities of ALL parties. 


We recognize that this is indeed.a bold plan, but one which we believe the Commission is capable of handling. 


More important--even if we were to disregard the crew complement dispute, we must all recognize that o program of 
joint industry-wide bargaining must be developed if this industry is not to be racked and: torn by continual industr 
ial strife which con only lead to some form of government control or at the very least, the serious impairment of 
development and progress within the industry. 
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HOLD IT CLANCY! THOSE ARE OUR CHIPS THAT. YOUR GAMBLING WITH! 
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May 4, 1961 


0 ALE MEMBERS OF UNA CHAPTER: 


Even though the ballots from the Mediation Board have been re- 
ceived, it is still necessary to continue sending out statements for 
dues in order to meet the financial obligations of the Chapter. These 
obligations include attorneys legal fees for work on the UAL~CAP mer- 
ger, payloss when necessary for Chapter officers to drop trips, gen- 
eral office expenses, etCe 


You will notice that the Inter-Chapter Support Assessment has beer 
reduced, The Chairmen polled the MEC after being contacted by sev- 
eral members of the MEC on the advisability of reducing the amount 
of the I.C.S. Assessment. 


The reduction as approved, varies according to the type of equip 
ment flown and income, 


Jets ' $12.00/Mo. 
Pistons 8.00/Mo. 
Flat Salary 5.00/Mo. 


Once again, we want to emphasize the reason for the "dontt vote" 
drive in the current Mediation Board election. If less than "cog" 
of the ballots are returned, the election will be declared "no con- 
test", and we would be status quo. 


Right now, the President's Commission is working to find a solu- 
tion to the industry's problems. This solution is expected to be a 
plan under which the Flight Engineers could maintain their idmtity. 
This would be better than getting involved in a "free for all" sen- 
sority fight with the pilots. If this happens, a lot of pilots with 
Flight Engineer time, will also be looking for a lower number on their 
list based on cockpit seniority, 


One word in closing, ask yourselves what your job is worth, The 
Northwest Engineers on pistons assessed themselves 10% of their gross 
pay when the jet Engineerswalked off in October, 1960. No one likes 
to pay Union dues and assessments. Supporting your Union is like any- 
thing else, you get what you pay for. If all our I.C.S. assessments 
were paid, we still would not repay all the money the International 
office has spent in behalf of our Chapter. 


Fraternally, 


Ken C..Kuecker 
Treasurer 
UNA Chapter FEIA 


Exhibit D 


AIR LINE: PILOTS ASSOCIATION 
BSTH STREET & CICERO AVENUE 
CHICAGO 28, ILLINOIS 
PORTSMOUTH 7-1400 


AFFILIATED WITH AFL-<C.LO. 


TNT me sr mm a SO YY 


May 4, 1961 


TO ALL UAL FLIGHT DECK CREW: MEMBERS 
Gentlemen: 


Since the inception of the Craft or Class determination covering flight deck 
crew members on United Air Lines, we have chosen to deal only in facts, and will 
continue to do so. During. this lengthy procedure a number of status reports were 
issued. These for the most part were.taken directly from the transcript and: ~ 
covered testimony of flight engineers) who were officers of FEIA a varying 
capacities. 


‘We had hoped that with all this background information and aaeastel available 
for study the record would. be complete. We now find thet FEIA representatives 
still choose to raise the issue of seniority in an. attempt to discourage flight 
deck crew members from using the secret ballot to put an end to this dispute. 


Ie is very true that a majority of valid ballots of those eligible to vote 
must be returned in order to make.the election official. If a majority of ballots 
are received, then a simple majority of those returned determine the bargaining 
agent. We repeat - if a majority of ballots are received. If ballots are not 
received from a majority of the flight deck operating crew members the National 
Mediation Board will refuse to certify any organization as the bargaining representa- 
tive and you will be an unorganized group. In effect, the choices are four in 
number: 1st -.ALPA could be elected the bargaining representative; setondly, 

FEIA could be the nominated bargaining representative; third, a different 
organization designated in the blank ‘space on the ballot could become the bargain- 
ing representative, or fourth, lacking a majority return, there would be no 
bargaining representative. As you are well aware, the FEIA has resorted to every 
possible means, legal and otherwise, to frustrate and prevent this election. We 
have successfully resolved all of these difficulties and at -long last have the 
election under way. In a last, final effort to invalidate the ‘proceeding, they now 
ask you not to vote for fear of affecting your seniority. 


The #4 status report on the Craft or Class issue, dated May 26, 1960, set 
@ year ago, very adequately covere the iesue of seniority. 


Mr. Gromfine (FEIA counsel) made: it: ‘acta clear. that: the’ Boadd* has. no 
authority in any manner to deal with how the seniority matter should be resolved. 
This is a matter thet must be resolved through negotiations with the Company, and 
in this regard the Management of United has repeatedly made it clear that it intends 
to exercise its moral obligation to insure that all the crew members’ — are 
protected. 

ue 


“SCHEDULE WITH SAFETY’ 
<a 
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Again may I quote Mr. Gromfine (FEIA counsel): 


"Q, Let me pinpoint that even more clearly, Mr. Clinton. You understand, 
do you not, that nothing that this committee can do can determine what United 
Air Lines and the labor organizations on United Air Lines will do with respect 
to seniority? 


‘a, That is right. 


"Q. You understand that this committee has no jurisdiction, even if it were 
to award one class or craft, to decide how seniority in the future will be 
regulated. ; 


"A. All right. 


: "Q, But let us. ‘assume the committee has that jurisdiction, that -the 
committee has within its power to issue, not only. a decision on what the clase. 
or craft, should be, but in order that in a single class or craft the party .shall 
see to £t in their negotiations and require by law that they see to it that .the 
seniority of the flight engineers will be protected. Would you still, be opposed 
to being represented as a flight engineer in a single group with the pilots? 


"A. Yes, I would. be opposed to this. 


‘wR. GROMFINE: That is all." 


The coumittee appointed by the National Mediation Board to make the Craft 
or Class determination summarized its report with the following conclusion. 


“On the basis of the entire record, this Committee finds that all 
flight deck crew members on United Air Lines, Inc., in the job 
classifications of pilot or captain, reserve pilot, co-pilot, and 
second officer or flight engineer constitute one craft or class for 
purposes of representation and collective bargaining under the Railway 
Labor 4ct and should be voted together on one ballot for the purposes 
of representation under Section 2, Ninth, of the Railway Labor Act, 

as amended.’ 


Please note that this conclusion does not eliminate the job classifications 
of captain, copilot, and: second officer, as purported by FEIA, but merely states 
that these classifications constitute one craft or class for purposes of represen- 
tation and collective bargaining. 


We have stated time and time again that we intend to protect the existing 
job rights of the various classifications. This includes extending “grandfather 
rights" to the career engineer for the third seat. The actions of the UAL-MEC 
have been very consistent in this regard. It may also be stated again that. the 
courts have never reversed a decision on seniority which has been resolved through 
ALPA procedures. 


We will not comment on the FEIA recommendations to the Presidential 
Commission -- beyond stating that the Air Line Pilots Association is continuously 
at work through your clected representatives and committees improving rates, 
rules and working conditions. This is a broad problem covering the properties of 
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some 49 different carriers. It must be attacked on several fronts and is not 
necessarily limited to airplanes with four-man crews or to the jets. We are not 
so naive to believe that industry-wide bargaining will solve the problems peculiar 
to United Air Lines. The history of FEIA has consistently been one of lack of 
confidence in the industry and its future along with continued attacks against the 
pilots and their organization which was largely responsible for their being. 


The present attempt by the UNA Chapter of FEIA can only be construed as a 
further attempt to confuse the issue. This attempt -- in spite of the exhaustive 
testimony and record upon which the committee made its determination that all 
captains, first officers and second officers should be represented’ by a single 
bargaining agent; in spite of the current merger negotiations and the necessity 
of the pilot engineers to have the issue resolved; in spite of the long standing 
inadequacy of the FEIA to represent the interests of all crew members in the 
second officer classification -~. is entirely unwarranted. 


We sincerely believe that you will see the present FEIA aanke screen in its 
true light. We have not and we will not deal in propaganda or false promises. 


If there is any additional information you desire from the transcript of the 
Class.or Craft proceedings, status reports of the hearing, the briefs submitted, 
the findings of fact and conclusions of law, or from the decision rendered by 
committee appointed by the NMB, please contact your local ALPA council officers. 
The record is lengthy but all the facts are on the table. A tremendous amount 
of research, time and effort has been devoted in an attempt to resolve this 
problem. These efforts have extended over a period of many years. To allow 
the election to go by default is merely delaying a final solution to the problem. 
Somewhere along the line you would still have to face the same issue and the time 
and effort required to again bring the problem to an area of solution would be 
greater than that which has already been devoted to it. This is unthinkable. 


It has always given us a sense of. pride to represent the UAL pilots and their 
willingness and courage to back their convictions. Let us now demonstrate our 
unity. in refusing to be swayed by threats of an organization which only recently 
used the same tactics to defy the Federal Government. Let us demonstrate the 
unity and purpose that will give us the strength to tackle the difficult tasks 
which lie ahead. Ask your fellow crew member -- has he voted? Remember, if 
enough people fail to exercise their voting privilege and a majority of ballots 
are not returned we will find ourselves without an official bargaining representa- 
tive. In addition, we should make it clear that membership in either Association 
is not necessary in order to exercise the ballot privilege. Any flight deck 
operating crew member employed by United Air Lines is allowed to ose irrespective 
of his membership status in any organization. 


We are sorry to again take your time to review the issues; however, I feel 
it is my responsibility to you. The issues are well defined -- the choice is 
yours -- a vote for ALPA or a vote for FEIA. 

Sincerest regards, 


OT 5 Gage OLE. EOE Ie 


Charles L. Woods, Chairman 
UAL - MEC 


May 8, 1961 


Gentlemen: 


I had honed to leave you in a humorous mood with the cartoons, 
however, I cannot let Charles L. Woods lotter go unanswered. 


You will revert to STATUS QUO IF THE MAJORI"Y OF THOSE ELI- 

GIBLE TO VOTE PO NOT DD SG. I obtained this informoetion from tho NMB 
Mediator, assigned to coninuct our elestion, Wm. Kiatte in Chicago 
April 4, 1961 in the presece of Chales Graham, UNA Chapter Attorney. 
If groups are unorganized and then the majority fails to vote thoy 

rovert to thair unorganized status. If arganizej groups have olec- 
tions md the majority does not vote shg revert to their curront bar 
goining agcnt. Just use common senso - - does it sound logical to you 
that the NMI would place you in an unorganized status? 


This distortion of fact 1s identical to the method used to 
dune you into signing Authorization to Act cards on the pretenso of 
changing the home office records to IBM. 


Nearly a page of Woods! letter is devoted to another dodge to 
male it appear that we ore trying to mislead you. I refer to the #h 
Status report Class & Craft on seniority. 


I did not state, nor infer, that the Mid hed any authority to 
settle the seniority rroblem. Talk about smoke screens! 


Woods knows that the CAB hes retainod jurisdiction over the 
seniority settlement. He also knows that with the Capital mergor al- 
most a fact that coclmit seniority is very likely to be tho solution 
and by arbitration. It will havet> be the method if Capital is allow- 
ead to use cockpit seniority as they have in the past and intend to do 
in the future. 


I am not using this es a 'scorc! technique. I only intend 
that you realizo what you ore doing, the risks you are taking, and a 
possinle way to avoid thom. We intend thet if our craft is dostroyed, 
to asx the CAB to give us the same soniority consideration as tho others 
“Flight Dock Crewmombers" - - I understand thet ‘date of hire! for a 
cockpit job is the date being used. Wherevor we need additional trair.- 
ing wo have been assured that it will be available. 


Iam not personally against this solution. I belicvo, hew- 
evor, that everyone should to mado awnre of the vossible conscauences 
I do profer that those working cas pilots te ropresented by ALPA, and 
those working cs Flight mginccrs be rcepresentcd by YrEIé. 


You can voto for ALPa and accept Flight Deck Crewmembcr statur 
or not vote and retain our respective idontitics. 


Respectfully, 


J. J. Oling, President 
UNA Chaptcr FEIA 
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STATEMENT 


On June 15, 1961, this Court granted a motion by the 
Railway Labor Executives' Association for leave to file a 


brief in this case as amicus curiae. 


The Railway Labor Executives’ Association (hereinafter 


referred to as "the Association") is a voluntary unincor- 
porated association with its principal offices at 400 First 
Street, N.W., Washington 1, D. C., with which are affiliated 
the following standard national and international railway 
labor organizations: 

American Railway Supervisors' Association 

American Train Dispatchers’ Association 


Brotherhood of Locomotive Engineers 
Brotherhood of Locomotive Firemen and Engineman 


Brotherhood of Maintenance of Way Employes 

Brotherhood of Railroad Signalmen 

Brotherhood of Railroad Trainmen 

Brotherhood Railway Carmen of America 

Brotherhood of Railway and Steamship Clerks, Freight 

. Handlers, Express and Station Employees 

Brotherhood of Sleeping Car Porters 

Hotel & Restaurant Employees and Bartenders Inter- 
national Union 

International Association of Machinists 

International Brotherhood of Boilermakers, Iron Ship 
Builders, Blacksmiths, Forgers and Helpers 

International Brotherhood of Electrical Workers 

International Brotherhood of Firemen & Oilers 

International Organization Masters, Mates & Pilots of 
America 

National Marine Engineers’ Beneficial Association 

Order of Railway Conductors and Brakemen 

Railroad Yardmasters of America 

Railway Employes' Department, AFL-CIO 

Sheet Metal Workers' International Association 

Switchmen's Union of North America 

The Order of Railroad Telegraphers 


The foregoing organizations represent for purposes of collect- 


ive bargaining under the Railway Labor Act (45 U.S.C.A.; 


Section 151 et seq.) approximately 90% of all employees of the 
railroads of this country. Each of the organizations is a 
party to collective bargaining agreements with many of the 
railroads in the United States covering the rates of pay rules 
and working conditions of the employees in the various crafts 
or classes of employees whom they represent. 

The ability of these organizations to continue to repre- 


sent the employees in their respective existing crafts or 


classes and the right of such employee to be represented by 
such organizations may be directly and vitally affected by 
the decision of the District Court and the appeal from that 
decision,since their collective bargaining rights as well as 
those of the employees whom they represent are governed by 


the same statutory provisions as those involved in this case. 


The appeal herein is from an order of the District Court dis- 


missing a complaint of the UNA Chapter, Flight Engineers’ 
International Association (hereinafter FEIA) against the 
National Mediation Board, et al, on the ground of lack of 
jurisdiction and failure to state a claim for relief. 

The dispute originated with the filing of a petition 
with the National Mediation Board by the Air Line Pilots' 
Association (hereinafter ALPA) pursuant to Section 2 Ninth 
of the Railway Labor Act seeking representation for the pur- 
poses of collective bargaining of those employees of United 
Airlines (hereinafter United) in an alleged “craft or class" 
of Flight Deck Crew Members,which included the job classifi- 
cation of First Pilot, Reserve Pilot, Co-Pilot and Second 
Officer or Flight Engineer. The employees in the involved 
job classifications except that of flight engineer were repre- 


sented by ALPA,and the flight engineers by FEIA. 


The FEIA challenged the scope of the craft or class 
sought by ALPA contending that the inclusion of flight engi- 
neers in the so-called craft or class of Flight Deck Crew 
Members was improper, since the flight engineers were ard for 
many years prior thereto had been recognized as a separate 
craft within the meaning of the Railway Labor Act. 

The National Mediation Board, pursuant to Section 2 
Ninth of the Railway Labor Act, referred the dispute to a 
committee of three persons who after extended hearings found 
and held that "all flight deck crew members on United Airlines, 
Inc. in the job classification of pilot or captain, reserve 
pilot, co-pilot and second officer or flight engineer consti- 
tute one craft or class for the purposes of representation and 
collective bargaining under the Railway Labor Act.“ The 
National Mediation Board then advised the parties that it was 
assigning a mediator to proceed in accordance with the deter- 


mination made by the committee. 


The complaint in this case alleges in part 1 that since 


bargaining history began in 1944 the only collective bargaining 


a 


1. Other grounds for relief are asserted in the complaint 
which are unrelated to the interests of Railway Labor 
Executives' Association and will not be discussed in 
this brief. 


agreements covering flight engineers on United covered ex- 
clusively the craft of flight engineers; that United flight 
engineers had never been merged with the pilots or any other 
craft; that in the air line industry generally on almost 90% 
of the aircraft requiring flight engineers the flight engineers 
have separate bargaining representation; that at least 92% 
of the flight engineers in the industry are employed by air 
lines in which there is a separate bargaining Poprinehvaeive 
for flight engineers; and that United flight engineers have 
demonstrated throughout their collective bargaining history 
that their craft or class was that of flight engineers. It 
is further alleged that the purpose of ALPA's application 
was to destroy the craft or class of flight engineers; that 
the committee made a decision which was arbitrary and capri- 
cious; reached findings wholly unsupported by the conaanaes 
proceeded on the basis of arrogations of power or conclusions 
of law, utterly without justification in the Act and em- 
barked upon a policy alien to the provisions, puepoede and 
consistent past administration of the Railway Labor Act. 

We conclude from the allegations in the complaint, which 


are admitted for the purposes of the motion to dismiss, that 


the flight engineers have until this proceeding constituted a 


recognized craft or class of employees for the purpose of 
collective bargaining within the meaning of the Railway Labor 
Act. What the evidence might show if the Court should accept 
jurisdiction is of course another matter and one with which 
we are not here concerned. 

Craft or class lines in the railroad industry have been 
established and recognized on a substantially uniform basis 
throughout the entire industry for many years. Thus the 
railway labor organizations and employees whom they represent 
are vitally concerned with the question of whether the National 
Mediation Board or a committee appointed by it is empowered, 
without judicial review, to destroy these crafts or classes, 
their historical collective bargaining practices and their 


contracts. 


The committee findings upon investigation (Comp. Ex. B) 


reviewed the history of collective bargaining by craft or 
class in the railroad industry and found that: 


“%* * * When the present Board commenced 
operation, the crafts or classes of 
rail employees had quite firmly jelled. 
It would not be accurate to say that 

no questions concerning craft or class 
lines remained after some seventy-five 
years of evolution, but those which 

did arise were for the most part efforts 
to regain lost ground resulting from 
strikes and the depression of the 1930's 


or concerned periphery issues of no 
great moment. 

"Generally speaking, then, we find 
that the years have brought with them a 
high degree of crystallization in craft 
and class lines on the railroads. This 
we do not find in the comparatively new 
air carrier industry and in particular 
with reference to the classification of | 
aircraft flight engineers here involved." 
(P. 11) 


The committee also found on Page 20 of its findings that: 


"5) * * * The difference between the 
railroad and the air line industries 
affects the application of craft or 
class principles and criteria with the 
result that the determination made 
herein may not be considered, as such, 
applicable to railroads." 


Thus the committee, while purporting to distinguish the 


railroad and air line industries, nevertheless rendered a 
decision the effect of which was to destroy the craft or class 
of flight engineers on United. If the National Mediation 

Board has the authority under the Act to destroy craft or 

class lines as they have become established and recognized by 
voluntary action over a period of many years in nn air line 
industry, it has the authority to do so in the railroad industry. 
If such a finding is not subject to judicial review when the 
determination is made with respect to an air line iaee or 


class,such action with respect to a railroad craft or class 


would likewise be beyond the jurisdiction of the Courts. 

There are literally thousands of collective bargaining 
agreements negotiated on craft or class lines as they have 
been long established and generally recognized in the railroad 
industry. Craft or class lines in the railroad industry have 
become generally recognized and accepted on a uniform industry 
wide basis and with minor exceptions are completely standard- 
ized. A number of the standard railway labor organizations, 
having agreements of many years standing on most of the rail 
carriers of the United States, have no other members and repre- 
sent no other employees than those employed in a single craft 
or class. The decision of the Court below would vest in the 


National Mediation Board, by the device of re-aligning or 


gerrymandering craft or class lines, the power to completely 


disrupt the existing collective bargaining practices on the 
railroads, to vitiate many present contractual relationships 
and perhaps destroy the labor organizations themselves, free 
from any right to judicial review of their action. 

It is our position that (1) it is not within the author- 
ized discretion of the National Mediation Board and an excess 
of its statutory powers to entirely eliminate a craft or class 


of employees and transfer the employees therein to another 


craft or class, and (2) that when the Board thus exceeds its 


statutory power its findings are subject to judicial review. 
QUESTIONS PRESENTED 


Although the present appeal involves other questions, 
the amicus curiae will discuss only the following issues: 
1. Does the National Mediation Board exceed the 

statutory power conferred upon it by Section 

2 Ninth of the Rajlway Labor Act when it trans- 

fers all of the employees of one existing craft 

or class into another existing craft or ete 


and thus defeats the rights of the employees to 


vote for a representative of the craft or class 


from which they are transferred. 

Does the Railway Labor Act deny judicial review 
of findings of the National Mediation Board made 
in a proceeding instituted under Section 2 Ninth 
of the Railway Labor Act when such findings 
exceed the statutory powers of the Board and are 


beyond its authority. 


ARGUMENT 


Assuming, as we must that for the purposes of the motion 


to dismiss, the flight engineers were a recognized craft or 


class at the time the Board's services were invoked in this 
case, and that the effect of the Board's decision was to 
eliminate that craft or class on United and transfer all of 
the employees therein to another existing craft or class, we 
need not delve into the criteria which should be used by 

the Board in grouping employees into crafts or classes where 
none have existed before, or any consideration of those peri- 
phery issues involving the allocation of fringe employees 
into one craft or class or another. Here we deal with a 
craft or class of employees having a single job classifica- 
tion, who—have-bargained_continueusly—as—a_singte esate —ee— 
elacc—of-empleyees—having-a_singie jer —erasettrestion; who 
have bargained continuously as a single craft or class since 
the establishment of their job classification, and who have 
been denied the right to vote for a representative of that 
eraft or class by the action of a committee appointed by the 
National Mediation Board which destroyed that craft or class 


and transferred them to another craft or class. 


I. 


THE NATIONAL MEDIATION BOARD EXCEEDS 
ITS STATUTORY AUTHORITY WHEN IT DE- 
STROYS AN EXISTING CRAFT OR CLASS AND 
DEPRIVES THE EMPLOYEES INVOLVED OF 
THE RIGHT TO SELECT A REPRESENTATIVE 
OF SUCH CRAFT OR CLASS. 


Section 2 Fourth of the Railway Labor Act provides in 


that: 
“Employees shall have the right 

to organize and bargain collectively 

through representatives of their own 

choosing. The majority of any craft 

or class of employees shall have the 

right to determine who shall be the 

representative of their craft or 

Class for the purposes of this Act." 

Although the Railway Labor Act contains no definition of 
the phrase "craft or class", it is clear that Congress had a 
definite meaning which was expressed by these words. When 
the Act was passed it applied only to the railrscad industry in 
which a system of collective bargaining was firmly established. 
The collective bargaining groups were actively and successfully 
functioning as bargaining units on most of the carriers in the 
country. It was natural that Congress, seeking a type of em- 


ployee organization to operate in its proposed system of 


bargaining, should select a type of group which was already 


actively and successfully functioning as a collective bargain- 
ing unit on most of the carriers in the country. 

That this was the understanding of Congress is shown by 
the discussions of this measure in committee hearings. The 


Honorable Joseph B. Eastman, Federal Coordinator of Trans- 


portation, whose staff was largely responsible for the de- 


velopment of the principles of the amended Railway Labor Act, 
appeared before the House Committee on Interstate and Foreign 
Commerce. In the course of his testimony we find the follow- 


ing question and answer: 


"Mr. Wolverton: I desire to know whether your 
amendment includes a definition of craft or class? 


"Commissioner Eastman: No. We thought of that, 

as to whether or not it was necessary to define 
eraft or class, but those are words which have been 
used in labor parlance for a very long time, and I 
think there would be no difficulty in determining 
what is a craft or class of employees." (Hearings 
before Committee on Interstate and Foreign Commerce, 
House of Representatives, H.R. 7650, p- 45.) 


See also Mr. Eastman's further statement on page 57 of the 


House hearings: 


“Commissioner Eastman: Well, my understanding of 
the way in which the words 'craft' or ‘class' have 
been defined in the past, is that they would cover 
the entire service of any particular carrier. That 
is, it would not be a class of employees, to pick 


out those that did work in a particular shop, but 

it would be all of the employees of the carrier, 

no matter in what shop they were located, who did 

that particular kind of work." 

There can be no question that all parties ees 
these words to have some specific significance in distinction 
to a mere general group of employees. Congress contemplated 
the recognition of a specified group. To this group is given 
the legal right to select representatives and to negotiate 
contracts of employment for its members through those repre- 
sentatives. Such rights are given only to these specific 
groups, that is, to crafts or classes. 

But despite this fact it was recognized by Congress that 
there would be cases in which some employees would not fit pre- 
cisely into established craft or class lines free from disputes 
among the parties and that the practical limits of each craft 
or class could not be defined with exactness by legislation. 
Accordingly, Section 2 Ninth was enacted, giving to the National 


Mediation Board the authority to investigate any dispute as to 


who are the representatives of employees and to certify its 


findings to the parties and the carrier. It is provided that: 


"*** upon receipt of such certification the 
carrier shall treat with the representative so 
certified as the representative of the craft | 
or class for the purposes of this Act." 
(Emphasis supplied) 


The Board is further empowered to hold an election in order 
to decide such a dispute. It is further provided that: 

"* * * in the conduct of any election for 

the purposes herein indicated the Board 

shall designate who may participate in 

the election, or may appoint a committee 

of three neutral persons who, after 

hearing, shall within ten days designate 

the employees who may participate in the 

election." (Emphasis supplied) 

It is the authority conferred upon the Board by the 
provisions of the Act last above quoted which is involved 
here. This language does not in specific terms confer upon 
the Board the right to determine who are the members of a 
eraft or class, although it would appear that it has such 
statutory authority in certain types of cases. While the 
Board may not take away from any employee his right to vote 
with his craft or class, it may, in the exercise of its 
statutory authority, decide that an employee has no such right 
because he is not a member of such craft or class. This is 
quite different, however, from saying that the Board has the 
statutory authority to place employees in one craft or class 
when they admittedly belong in another. It is not to say that 
the Board is authorized on its own account to establish or 


destroy crafts or classes of employees solely on the basis of 


its own judgment and without regard to existing craft or class 


lines. Nor has the Board itself recognized the existence of 


or heretofore exercised such authority. To the contrary, as is 
pointed out in the brief of the Flight Engineers (Gages 54-56) , 
it has held that it "is not authorized on its own account to 
establish crafts or classes of employees purely on the basis 

of logic for the purposes of representation and we vectine 
bargaining under the Railway Labor Act"; that it is "com- 
pelled to establish by means of investigation, hearing; and 
arguments what customs and practices have been purdued by such 
employees and railroads in the designation and recognition of 
representatives for collective bargaining purposes"; that the 
Railway Labor Act grants no authority to the Board "to classify 
employees into crafts or classes for the purposes of repre- 
sentation in accordance with any judgment that the Board may 
be convinced is reasonable"; that "it is not authorized to 
create crafts or classes of employees but must recognize the 
crafts or classes as they gradually have become established 
and defined by the employees and the carriers in their rela- 
tionship with each other"; and that "it is impidedt in the law 
the Board thinks and it has been held by the courts that crafts 
or classes are established by the employees by their own 


voluntary actions." 


Thus the National Mediation Board has recognized 
certain Limitations on its statutory authority to group 
employees in representation disputes arising under 
Section 2 Ninth of the Act, and has found that it must 
recognize existing crafts or classes and not establish 
crafts or classes or dissolve them simply because it may 
be convinced that different groupings would be more 
reasonable or logical. 

The use of the phrase “crafts or classes" has added 
meaning when consideration is given to the bargaining units 
into which the National Labor Relations Board may group 
employees in other industries under the National Labor 
Relations Act (29 U.S.C.A. Sec. 159 (b)). As was stated 


by this Court in Switchmen's Union of N. America v. 


National Mediation Board, 135 F.2d 785, Page 794: 


“We present, by way of contrast, the 
delegation of authority to the National 
Labor Relations Board in this regard: 

"" Representatives designated or select- 
ea for the! purposes of collective bargaining 
by the majority of the employees in a_unit 
appropriate for such purposes, shall be the 
exclusive representatives of all the em- 
ployees in such unit * * * [N.B., the ab- 
sence of the terms "craft" or "class".] 

"" The Board shall decide in each case 
whether * * * the unit appropriate for the 


purposes of collective bargaining shall 


be the employer unit, craft unit, plant 
unit, or subdivision thereof.' 


"Tt is urged that by this specific 
and detailed language, Congress intended 
no more than is contained in the simple 
phrase ‘craft or class' as used in the 
Railway Labor Act. We cannot agree. We 
think it manifest, from a comparison of 
the related clauses of the two Acts, that 
the National Mediation Board does not en- 
joy that wide latitude of discretion which | 
Congress has granted to the National Labor | 
Relations Board. The Railway Labor Act 
deals only in terms of ‘craft or class'; 
no other unit for collective bargaining is 
considered. There is no authorization to 
the Board to subdivide or sectionalize, 
or to designate a representative upon any 
other basis than the craft or class unit." 


The contrast between the authority of the National 
Labor Relations Board and the National Mediation Board is 


exceedingly significant, for if it had been the intent of 


Congress to authorize the Mediation Board to establish any 


collective bargaining unit which it deemed appropriate it 

could easily have granted that authority in the same terms 
as those used in the National Labor Relations Act, rather 

than to specify craft or class limitations. 


In Br. of . Clerks, etc. v. Nashville C & St.L. Ry. 


Co., 94 F 2d 97, Page 99, the Court said: 


“ x * * It is apparent from a careful read- 
ing of the Railway Labor Act that the intent 
of Congress was to preserve existing crafts 
or classes of employees as units for collect— 
ive bargaining with employers." 


This Court said in Order of . Conductors v. National 
Mediation Board, 113 F 2d 531, that: 

"The Railway Labor Act is intended not 

merely to protect independence and the 

right to organize, but also to settle dis- 

putes and avoid interruptions in operations 

Accordingly, it aims not to compel the 

creation of new craft or class lines, but 

to recognize the lines which are drawn in 

the industry. It intends that groups which 

have chosen to bargain as units may do so." 

(Page 533.) 

While it may be conceded that the Mediation Board has 
wide discretion in the handling of representation disputes 
under Section 2 Ninth of the Act, its discretion is not 
without limitations. There is a statutory mandate that 
collective bargaining be on a craft or class basis and no 
other. It necessarily follows that any contrary action by 


the Board or by any committee appointed by it would be beyond 


its authority and jurisdiction. 


We submit that any action of the Board which disregards 


established craft or class lines, destroys an existing craft 


or class and transfers the employees therein to another 


craft or class merely because it thinks such grouping to 
be more desirable, exceeds its delegated authority and is 
beyond the discretion vested in it by the Railway Labor 
Act. This leads us to the question of whether the Courts 
may review decisions of the Mediation Board in repre- 
sentation cases which are made in excess of its delegated 
powers. 
2. 

THE DISTRICT COURT HAS JURISDIC- 

TION TO REVIEW FINDINGS OF THE NATIONAL 

MEDIATION BOARD WHICH EXCEED THE 

STATUTORY POWERS OF THE BOARD AND 

ARE BEYOND ITS DELEGATED AUTHORITY. 


In any discussion of the reviewability of actions of 


the Mediation Board in proceedings instituted under Section 


2 Ninth of the Railway Labor Act, we are met at the outset 


by the decision of the United States Supreme Court in 
Switchmen's Union of N. America v. National weld aban Board, 
320 U.S. 297. There is language in the opinion of that 
case which attributes broad discretion, and even finality, 
to actions of the National Mediation Board in craft or class 


determinations made pursuant to the Act; and the rationale 


of that decision has been applied by this Court in a number 


of cases involving representation disputes handled by the 


Board.” 


Despite the broad language of the Supreme Court, how- 
ever, it does not follow that there can be no judicial re- 
view of actions taken by the Board which do not lie within 
and exceeds its statutory powers and authority. It is one 
thing to deny judicial review of the Board's findings, 
however erroneous they may be, if they are made within the 
area of the discretionary power granted it by the Act. It 
is quite another, however, to deny recourse to the Courts 
when Board action is outside of and exceeds the power 


conferred upon it by the Railway Labor Act. The decision of 


a 


Zs National Federation of Railway Workers v. National 
Mediation Board, 141 F2d 725. 
United Pransport Service Employes v. National Mediation 
Board, 141 F2d 724. 
United Transport Service Employes v. National Mediation 
Board, 179 F2d 446. 
Air Line Dispatchers' Association v. National Mediation 
Board, 189 F2d 685. 
Radio Officers' Union v. National Mediation Board, 
181 F2d 801. 
It should be noted, however, that none of these cases 
including Switchmen's Union v. National Mediation Board 
involved action by the Board which destroyed an es- 
tablished and existing craft or class of employees. 


the Supreme Court in the Switchmen's Union case must be 
read as attaching finality to the Board's decision only 


when it is acting in the area of discretion conferred upon 


it by the Act, but that no such finality attaches when 


action of the Board violates the statute and exceeds its 
delegated authority. Thus when the Court said that the Act 
gives the National Mediation Board the power to "determine 
what is the appropriate craft or class in which elections 
should be held", and that "Congress gave administrative action 
under Section 2 Ninth a finality which it denied administra-— 
tive action under the other sections af the Act", it did not 
mean to foreclose judicial review of actions which were not 
within the Board's power. 

The case of Leedom v. Kyne, 358 U.S. 184 was one 
involving the question of whether a Federal District Court 
had jurisdiction of an original suit to vacate a deter- 
mination of the National Labor Relations Board in a repre- 
sentation dispute on the ground that such determination was 
made in excess of its powers. The Court said: 

"This case, in its posture before 

us involves an ‘unlawful action of the 

Board [which] has inflicted injury on 

the [respondent]'. Does the law ‘apart 

from the review provisions of the * * 


Act', afford a remedy? We think the 
answer surely must be yes. This suit 
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is not one to 'review' in the sense 

of that term as used in the Act, a 
decision made within its jurisdiction. 
Rather it is one to strike down an 
order of the Board made in excess of its 
delegated power and contrary to the 
specific prohibitions of the Act." 

(P. 188) 


While Leedom v. Kyne was a particularly strong case in 


which the National Labor Relations Board did not deny that 
it had acted in excess of its statutory powers and one in 
which the Board had included in the bargaining unit certain 
employees which’ the Act by its terms specifically stated 
could not be so included, it is nevertheless clear authority 
that determinations of the Board made in excess of its 
delegated power and contrary to the Act are subject to 
judicial review. 

The Court distinguished this type of case from the 


Switchmen's Union v. National Mediation Board_ case saying: 
"Here, differently from the 
Switchmen's Case, ‘absence of juris— 
diction of the federal courts' would 
mean 'a sacrifice or obliteration of 

a right which Congress’ has given 
professional employees, for there is 
no other means, within their control 
(A.F. of L. v. NLRB, 308 US 401, 84 
Lead 347, 60 S. Ct 300, supra), to 
protect and enforce that right. And 


‘the inference [is] strong that 
congress intended the statutory 
provisions governing the general 
jurisdiction of those courts to 
control.' 320 US,-at 300. This 
Court cannot lightly infer that 
Congress does not intend judicial 
protection of rights it confers 
against agency action taken in 
excess of delegated powers." (p.190) 


It is clear, therefore, that the Switchmen's Union 


decision does not attach finality to determinations of the 
National Mediation Board which are made in excess of its 
delegated powers. In such cases the Courts have jurisdiction. 
Leedom v. Norwich Conn. Print. Special and P.P. Union, 275. 
F2da 628. The soundness of this principle is demonstrated 
when it is considered in the light of the collective bar- 
gaining process in the railroad industry. As this Court said 
in Order of Ry. Conductors v. National Mediation Board, supra, 
“The Railway Labor Act was intended not merely to protect 
independence and the right to organize, but also to settle 
disputes and avoid interruptions in jcocat enna One of the 
general purposes of the Act is "to avoid any interruptions 

to commerce or to the operation of any carrier engaged therein." 
(45 U.S.C.A. Sec. 151 (a)). 


As we pointed out above, craft or class lines on the 


railroads have become uniform and standardized throughout 
the entire industry. Disputes with respect thereto have 
become almost nonexistent because the Board has heretofore 
held it to be beyond its power to establish crafts or 

classes according to its own views and that it is required 
to accept those already predominantly ade teas in the 
industry. Nothing could be more disruptive of this stability 


or better designed to encourage friction among existing 


employee crate sf chass groups than judicial determination 


that the destruction of the established craft or class is 
within the authority delegated to the Board by Congress. 

_ existing restrajisit against the submission to the Board of 
requests i unions for craft or class changes would 
be eased and the possibility of inter-union strife on such 
Tastee would be tremendously increased. It is not im- 
probable that the Board would again be faced with numerous 
representation cases based on alleged new craft or class 
lines. 

Thus, from a policy as well as a legal standpoint, 
and for the protéction of the employees and of the Board 


itself, the Courts should review and set aside determina- 


tions of the Board which are found to be destructive of 


established crafts or classes on the ground that: the Board 


in so doing has exceeded its delegated powers. 
CONCLUSION 


For the reasons stated above we conclude that the 
decision of the Court below that it was without jurisdiction 
of the subject matter of this case and that the complaint 
failed to state a claim upon which relief could be granted 


should be reversed. 
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